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'Tp H E Pamphlet which gave rife ta 
•"" the following Trial^. waB written by the 
Reverend Mr. Logan^ fome time one of the 
miuifters of Leithj near Edinburgh;-*-" A gen- 
tleman formed to be the ornament and in- 
ftrudor of the age in which he lived : All his 
writings are diftinguifhed by the fagacity of 
their reafbhings, the brilliancy of their 
imaginations, ahd the depth of their phi* 
lofophical principles. Though cut off in the 
flower of bis age, while ;he profecution 
A 3 againfl 
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agawft his publiiher wa$ . depending, he 
left behind him feveral refpeftable produc- 
tions, and particularly Elements of LefturesJ 
upon the Philofophy of Ancient Hiftory ; 
which, though imperfe£t, and unfinilhed 
will afford to the difceming, fiiflScient reafon 
to regret that his talents did not remain to 
be matured by age, and expanded by the 
foftering breath of public. applaufe." 

Such is the charader, given of Mn Logan 
in the laft New Annual Regifter ; but as Kis 
Review of the Charges againft Mr. Haftings 
has made fo much noife in the world, it 
may not be uninterefting to ftate by what 
means, he became fo intimately acquainted, 
with the politics of India. 

For fome time previous to his deceafe, 
Mr. Logan was the principal author of 
that part of the Englifti Review, which 
gives the general ftate of foreign and domef- 

tic 
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tic politiGS. The enquiries in the Hdufe of 
Commons, which led to the impeachment 
of Mr. Haftings, fonned very naturally the 
moft material part of that Review for a 
confiderable time ; and his Stri6tures upon 
the arguments, and the decifion on the 
Benares and the Begum charges, are written 
with great force and elegance; and con- 
tain reflections infinitely more pointed, than 
any of thofe which Mr. Fox obje^ed to in 
his pamphlet. 

Having qualified himfelf by the infor- 
mation that he had acquired, from intenfe 
application, to give to the world what he 
conceived to be a fair and impartial ac* 
count of the adminiftration of Mr. Haftings, 
he fat down voluntarily, without a wifli or 
profpedt of perfonal advantage, to examine 
thofe articles which had been prefented to the 
Houfe of Commons by the Managers, then 
a Committee of Secrefy, and which now form 

the 






the articles before the Lords. When he h&i 
compleated his pamphlet, he fubmitted it itk 
manufcript to the perufal of a gentleman^ 
who is intimatel/ connected wkh Mr. Haf-^ 
tings. That gentleman was certidtxly very 
iU qualified to adyife him, as a lawyer i^ 
k never having entered into his ima^nation^ 
that after the torrent of abtrfe that had 
been poured out upon Mr. Haftings, for 
yeafs^ any thing faid in reply could be 
deemed libellous, and therefore he merely 
examined whether Mr. Logan was corredl 
in hia ftatement of fatfls, and communicated 
to. him every particular relative to the laft 
thirteen articles. Not fatisfied with this 
communication, Mr. Logan eJcamined the 
votes and the fpeeches, as printed and cir- 
culated throughout Great Britain, After an 
accurate inveftigation, he thought himfelf 
juftified in inferting in his- pamphlet, what a 
membet had faid in the Houfe, that the 
' Gommons 
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Commons hsA vpt«d thirteea out id WcsAj 
ftrtklea^ with^out r^^ding them. r : 

The bodkfeller to whom Mr, Logaa orj- 
ginally prefented his pamphlet, offered a 
£igm. for lit, 'which he conceived fo inadequate 
to its ijaportanc^, th# he carried it to Mr. 
Stockdsale^ to whom he gave it ; taking for 
hiimfelf a few copies only, which weife fcnt 
In his name to men of the firft eminence in 
letters, both in London and Edinburglu 

- After k had been fomerdme in circuladon, 
and read with great avidity, it was publidy 
complained of by M^r. Fox. That gQrtleman 
quoted what he conceived to be] th? libellous 
paffages^ Thc^ following day h^^ moved an 
^ddj-^fe to hijB IN^ajefty^. toi dir/e^ his Attorney 
General to pfofecjj^e the authors and puUifli- 
ffx&j and the wotion yr^s carried nimine con^ 
fradtp^ntc ; but owing to the ficknefe of the 
principal witnefs, the trial was deferred for 
pearly t^fo years* This profecution which 

has 
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has been attended with a verjr heavy cx^ 
pence to Mf. Stockdale, and has been 
nearly two years depending, hath excited 
nniverfal attentioUt 

The acknowledged accuracy of Mr. Gur- 
ney, is too well known to require any par^ 
ticular praife on this occafion ; but it never 
was more remarkable than in the prefent in- 
ftance; yet the eloquent and excellent 
fpeech of Mr. p.rikine, will appear to great 
difadvantage to thofe who had the good for- 
tune to hear it, fo much, even the beft fpeeches 
depend upon the power of delivery. It was 
fpoke in as crowded a Court, as ever ap- 
peared in the King's-Bench. The exer^ 
tions of that gentleman in fupport of his 
clients are too well known, to acquire new 
force from any thing that can be faid of 
him here ; bul on no occafion, and at no= 
period, did he difplay thofe wonderful abili- 
ties that he poffeffes in a higher degree, 
and Mr.. Erlkine vfWl be quoted as the fteady 

friendi 
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fdend^ and fupporter of the Conftitutional 

Rights of the people of Great-Britain, as 

long as the facred flame of Liberty fliall 

animate the breaft of an Englifliman. 

♦ 
The refult of this Trial proves how dan-f 

gerous to public liberty it wpuld be, were 
jiny body of men, parties and judges in thfcir 
own caufe. No good fubjedt will call into 
queftion unijeceflarily, any of the privileges 
claimed by the Houfe of Commons ; but if 
ifj the inftance bgfore us, the Houfe, con- 
fulting former precedents, had taken ypon 
jtfelf to ftate the crime, and to pronounce 
judgment, a Britifh fubjedl: might have beeu 
feized and imprifoned fome months, probably 
to the ruin of himfelf and his family, with- 
out the poffibility of reparation. It may 
therefore with the greateft truth be obferved, 
that by the exertions of Mr. Erfkine, and 
by the decifion on this profecution, the 
Freedom of the Prefs, and the Liberty of th? 
jSubjeft, are fiiUy fecured, 

January 13/A, 1790, 
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Page 38 Line 19, for conteft, read context. 

'■ 49 ■«' ■ it, for Loggan^ read Logan. 

— 50—^* 6, for policy^s read* policies, 

I ■ 56 -«— - for fupport, read fuppofed. 
...«^. 65 -_ 12, and 17, for Lord Comwallk, read 

Sir J. Macpherfon. 
—1^ 115 — *!, for bais, read bias. 
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JOHN STOCK DALE. 



I' H E IN F O R M A T i O N* 

Of Easter Term^ in the Twenty-eighth Tear df 
the Reign of King George the Third. 

Middlefex^l YX^ it remembered. That Richard 
to wit. 5 IJ Pepper Arden, Efquire, Attor- 
ney General of our prefent Sovereigii Lord the 
King, who for our prefent Sovereign Lord the 
King in this behalf profecuteth, in his own proper 
perfon comes heie iiito the Court of our faid Lord 
the King, before the King himfelf, at Weftminfter, 
on Wednefday next after fifteen days from the 
feaft day of Eafter in this fame term, and for our 
faid Lord the King giveth the Court here to 

B • underiland 
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undcrftand and be informed, that before the 
printing and publifliing of the. feveral falfe, 
fcandalous, infamous, \yicked,* malicious, and 
feditious libels, herein after mentioned, the 
Commons of Great Britain in Parliament 
affembled, had, at the bar of the Houfe of Lords, 
impeached Warren Haftings, Efquire, late 
Governor General of Bengal, of high crimes and 
mifdemeanors, and had there exhibited divers 
articles of impeachment of high crimes and mif- 
demeanors againft the faid Warren Haftings, to 
wit, at Weftminfter^aforefaid, in the county of 
Middlefex aforefaid; yet John Stockdale, late 
of the parifli of St. James's, Weftminfter, in the 
county of Middlefex, Bookfeller, well knowing 
the premifes, but being a wicked, feditious, and 
ill-difpofed perfon,and having no regard for the laws 
of this realm, or for the public peace and tranquillity 
of this kingdom, and moft unlawfully, wickedly, 
^nd malicioully devifmg, contriving, and intending 
to afperfe, fcandalize, and vilify the Commons of 
Great Britain in Parliament affembled, and moft 
wickedly and audacioufly to reprefent their pro- 
ceedings in Parliament as corrupt and unjuft, 
and to make it to be believed and thought as if the 
majority of the Commons of Great Britain in 
Parliament aflembled, were a moft wicked, 
tyrannical, bafe, and corrupt fet of perfons, and 
to bring the Commons of Great Britain in 
Parliament affembled into hatred arid contempt 
.with the fubjefts of this kingdom, and to raife, 

excite> 
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excite, and create moft groundlefs diftrufts in the 
minds of all the King's fubjedts, as if from the 
profligacy and wickednefs of the Commons of 
-Great Britain in Parliament affembled, great 
injuftice would be done to the faid Warren 
Haftings on the fifteenth day of February, in the 
twenty-eighth year of the reign of our faid prefent 
Sovereign Lord the King, at Weftminfter afore- 
faid, in the county .of Middlefex aforefaid ; with 
force and arms, unlawfully, wickedly, malicioufly^ 
and feditioufly printed and publifhed, and caufed 
and procured to be printed and publifhed, in a 
certain book, or pamphlet, intitled. 



^^ A Review of the Principal Charges againfl 
" Warren Haflings, Efquire, late Go- 
*' vernor General of Bengal," 

A certain falfe, fcandalous, wicked, feditious, 
and malicious libel of and concerning the faid 
impeachment of the faid Warren Haftings, fo 
exhibited as aforefaid, and of and concerning 
the Commons of Great Britain in Parliament 
aflembled, containing amongfl: other things divers 
falfe, fcandalous, feditious, and malicious matters 
of and concerning the faid impeachment, and of 
and concerning the Commons of Great Britain 
in Parliament affembled, according to the tenor 
and eflfed following (to wit) : The Houfe of 
Commons (meaning the Commons of Great 
B z Britain 
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Britain in Parliament affembled,) has now givcjjl 
its final decilion with regard to the merits and 
demerits of Mr. Haflings, (meaning the faid 
Warren Haflings, Efquire, late Governor General 
of Bengal.) The grand inqueft of England, 
(meaning the faid Commons of Great Britain 
in Parliament affembled,) have delivered their 
charges (meaning the charges of ' the faid 
Commons of Great Britain in Parliameiit 
affembled,) and preferred their impeachment 
(meaning their impeachment of the faid Warren 
Haflings,) ; their allegation^ are referred to proofs 
and from the appeal to the coUeftive wifdom and 
jufiice of the nation, in the fupreme tribunal of 
the kingdom, (meaning the Lords Spiritual and 
Temporal in Parliament affembled,) the queflion 
comes to • be determined. Whether Mr. Hafl- 
ings "(meaning the faid Warren Haflings, Efquire,} 
be guilty or not guilty ? What credit can we give 
to multiplied and accumulated charges, (meaning 
the faid charges of high crimes and mifdemeanors 
lo exhibited, by the Commons of Great Britain 
in Parliament affembled as aforefaid, againfl the faid 
Warren Haflings,) when wefind that they (meaning 
the faid charges of high crimes and mifdemeanors 
fo exhibited by the Commons of Great Britain in 
Parliament affembled as aforefaid, againfl the faid 
Warren Haflings) originate from mifreprefentation 
and falfehood, (meaning thereby to caufe it to be 
believed and underflood, that the faid charges 
of high crimes and mifdemeanors fo exhibited by 

the 
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the Commons of Great Britain in Parliament 
affembled as aforefaid, did originate from mifre- 
prefentation and falfehood,) ; and in another part 
thereof according to the tenor and effeft following 
(to wit) : An impeachment of error in judgment, 
with regard to the quantum of a fine, and for an 
intention thaf never was executed and never known 
to the offending party, charafterifes a tribunal 
inquifition rather than a Court of ParUament 
(meaning thereby to caufe it to be believed and 
underftood that the Commons of Great Britain 
in Parliament affembled had proceeded in the faid 
impeachment of the faid Warren Haftings in a 
manner unjuft: and unworthy of a Houfe of Par- 
liament of Great Britain,) ; and in another part 
thereof, according to the tenor and effeft follow- 
ing (to wit) : The other charges (meaning divers 
of the charges of the faid impeachment againft 
the faid Warren Haftings, Efquire) are fo infig- 
nificant in themfelves, or founded on fuch grofs 
mifreprefentations, that they would not affefl: an 
obfcure individual, much lefs a public charafter j 
they are merely added to fwell the catalogue of 
accufations, as if the boldncfs of calumny would 
infure its fuccefs, and a multiplicity of charges 
were an accumulation of crimes. Thirteen of them 
(meaning thirteen of the faid charges fo exhibited 
by the Commons of Great Britain in Parliament 
affembled againft the faid Warren Haftings, 
Efquire, as aforefaid) paffed in the Houfe of Com- 
mons (meaning the faid Commons of Great 
B 3 Britain 
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Britain in Parliament aflembled) not only without 
inveftigation, but without being read; and the 
votes (meaning the votes of the Commons of 
Great Britain in Parliament aflembled) were given 
without enquiry, argument, or conviftion ; a ma- 
jority (meaning a majority of the Commons of 
Great Britain in Parliament aflembled) had deter- 
mined to impeach ; oppofite parties met each other 
and juftled in the dark, to perplex the political 
drama and bring the hero (meaning the faid 
Warren Hafl:ings, Efquire,) to a tragic cataflirophe; 
and in another part thereof, according to the 
tenor and effecl following (to wit) : But if, after 
exerting all your efforts in the caufe of your 
country, you return covered with laurels and 
crowned with fuccefs, if you preferve a loyal at- 
tachment to your Sovereign you may expect the 
thunders of parliamentary vengeance j you will 
certainly be impeached, and probably be undone 
(meaning thereby to caufe it to be believed and 
underfliood, that the Commons of Great Briton 
in Parliament aflembled had impeached the faid 
Warren Haftings of " high crimes and mifde- 
meanors, not from motives .of juftice, but becaufe 
the faid Warren Haflings had exerted all his 
efforts in the caufe of his country, and returned 
covered with laurels and crowned with fuccefs, 
and preferved^ loyal attachment to our faid pre- 
fent Sovereign Lord the King) ; and in another 
part thereof, according to thejenor and effedl 
following (to wit): The ofiice of calm deliberate 

juftice 
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juftice is to redrefs grievances as well as to pupiit 
offences. It has been afErmed ; that the natives of 
India have been deeply injured; but has any motion 
been made to niake them compenfation for the 
injuries they have fuftained? Have the accufers 
of Mr. Haftings (meaning the faid Warren 
Haftings, Efquire,) ever propofed to bring back 
the kohillas to the country from which they were 
expelled ? to reftore Cheit Sing to the Zemindary 
pf Benares ? or to return to the Nabob of Oude, 
the prefent which the Governor of Bengal received 
from him, for the benefit of the Company ? till 
fuch meafures are adopted, and in the train of 
negociation, the world has ev^ry reafon to con-, 
elude that the impeachment of Mr. Haftings 
(meaning the faid iiripeachment fo exhibited by 
the faid Commons of Great Britain in Parliament 
^ffembled, againft the faid Warren Haftings, 
Efquire,) is carried on from motives of perfonal 
^nimofity, not from regard to public juftice, to 
the great fcandal and difhonour of the Commons 
of Great Britain in Parliament affembled, and in 
high contempt of their authority, ^to the great 
- difturbance of the public peace and tranquillity of 
this kingdom, in contempt of our prefent Sove- 
reign Lord the King ?ind his laws, to the evil and 
pernicious^ example of all others in the- like cafe 
offending, and'alfo againft the peace of our faid 
Sovereign Lord the King, his crown and dignity, 
^4 t^e ft^id Attorney General of our faid 
3 4 prefent^ 
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prefent Lord the King, for our faid Lord the 
King, further givcth the Court here to underftand 
aind be informed, that the faid John Stockdale, 
being fuch perfon as aforefaid, and contriving, and 
wickedly and malicioufly devifiog and intending 
as aforefaid, afterwards, to wit, on the fifteenth day 
of February, in the twenty-eighth year aforefaid, 
at Weftminfter aforefaid, in the county aforefaid, 
with force and arms, unlawfully^ wickedly, mali-» 
cioufly and feditioufly printed and publiflied, and 
caufed to be printed and publifhed, in a certain 
other book, or pamphlet, intitled, 

** A Review of the Principal Charges againft 
" Warren Haftings, Efquire, late Gpyer- 
" nor General of Bengal,*' 

A certain other falfe, fcandalous, wicked, feditious, 
and malicious libeU of a:nd concerning the faid 
impeachment of the faid Warren Haftings, fo 
exhibited as aforefaid, and of and concerning the 
Commons of Great Britain in Parliament affem- 
bled, containing, amongft other things, according 
to the tenor and eflFeft following (to wit.) What 
credit can we give to the nf^ultiplied and accumu- 
lated charges (me^ining the faid charges of high 
crimes and mifdemeanors, fo exhibited by th^ 
Commons of Great Britain in Paliament aflembled 
as aforefaid, againft the faid Warren Haftings,) 

when 
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%phen we fin4 that they (meaning the iaid charges 
of high crimes and mifdemeanors, fo exhibited by 
the Commons of Great Britain in Parliament af- 
ifembled as aforefaid, againft . the faid Warren 
IJafl:ing3,) originate fron> mifreprefentation and 
falfehood (meaning thereby to caufe it to be 
believed and underftood, that the faid charges of 
high crimes and mifdemeanors, fo exhibited by 
the Commons of Great Britain, in Parliament 
affembied as aforefaid, did originate from mifre-; 
prefentation and falfehood, to the great fcandal 
and difhonour of the Commons of Great. Britain 
in Parliament affembied, and in high contempt of 
their authority ; to the great difturbance of the 
public peace and tranquillity of this kingdom ; in 
contempt of our prefent Sovereign Lord the King 
and his laws, to the evil and pernicious example 
pf all others in the like cafe offending ; and alfo, 
againft the peace of our feid prefent Sovereign 
Lord the King, his crown and dignity. And the 
faid Attorney General of our faid Lord the King, 
for our faid Lord the King, further gives the Court 
here to underftand and be informed, that the faid 
John Stockdale, being fuch perfon as aforefaid, arid 
contriving and wickedly and malicioully devifmg 
and intending as aforefaid, afterwards, to wit, on 
the fifteenth day of February, in the twenty-eighth 
year aforefaiJ, at Weftminfter aforefaid, in the 
county aforefaid, with force and arms, unlawfully, 
lyickedly, malicioufly and feditioufly printed and 
publiihed, and caufed to be p^-inted and pub- 

liflied, 
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A Review of the Principal Charges againft 
" Warren Haftings, Efquire, late Gover- 
** nox General of Bengal^" 



A certain other falfe, fcandalous, wicked, fe^ 
ditious, and malicious libel, of and concern- 
ing the faid impeachment of the faid Warren 
Haftings, fo exhibited as aforefaid, a^d of and 
concerning the Commons of Great Britain 
in Parliament affembled, containing, amongft 
other things, according to the tenor and effect 
following (to wit) : An impeachment of error 
in judgment, with regard to the quantum of 
a fine, and for an intention that never was 
executed, and never known to the offending party, 
charaderifes a tribunal inquifition, rather than a 
Court of Parliament ; (meaning thereby to caufq 
it to be believed and underftood, that the Com- 
mons of Great Britain , in Parliament affembled, 
had proceeded in the faid impeachment of the faid 
Warren Haftings, in a manner unjuft, and un- 
worthy of a Hbufe of Parliament of Great Britain) : 
to the great fcandal and dilhonour of the Com? 
mons of Great Britain in Parliament affembled, 
and in high, contempt of their authority ; to the 
great difturbanceof the pubUc peace and tranquillity 
of this kingdom j in contempt of our faid prefent 

Sovereign 
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Sovereign Lord the King and his laws, ta the evil 
and pernicious example of all others in the like 
cafe offending ; andalfo, againft the peace of our faid 
pi:efent Sovereign Lord the King, his crown a^d 
dignity^ &c. And the faid Attorney General 
of our faid Lord the King, for our faid Lord the 
King, further gives the court here to underftand, 
and be informed, that the faid John Stockdale, 
being fuch perfon as aforefaid, and contriving 
and wickedly and maKcioufly devifing and intend; 
ing as aforefaid, afterwards, to wit, on the faid fift 
teenth day of February, in the twenty-eighth 
year aforefaid, at Weftminfter aforefaid, in the 
county aforefaid, with force, and arms, unlaw- 
fully, wickedly, malicioufly, and feditioufly, 
printed and publifhed, and caufed to be printed 
and publiflicd, in a certain other book, or pam- 
phlet, intitled, ' 

" A Review of the Principal Charges againft 
** Warren Haftings, Efquire, late Gover- 
•^ nor General of Bengal," 

A certain other falfe, Tcandalous, wicked, feditious, 
and malicious libel, of and concerning the faid im- 
peachment of the faid Warren Haftings, fo ex- 
hibited as aforefaid, and of and concerning the 
Commons of Great Britain in Parliament affem- 
bled, containing, amongft other things, according 
to the tenor and eflfeft following (to wit) : The 
Other charges (meaning divers of the charges of 

the 



the faid impeachment againft the faid Warren 
Haftings, Efquire,) are fo infignificant in them- 
felves^ or foutfded on fuch grofs mifreprefenta- 
tions, that they would not afFefl: an obfcure indi- 
vidual, much lefs a public charafter; they are 
merely added to fwell the catalogue of accufations ; 
as if the boldnefs of calumny could enfure its fuc- 
cefs, and a multiplicity of charges were an accu«# 
mulation of crimes ; thirteen of them (meaning 
thirteen of the faid charges fo exhibited by the 
Commons of Great Britain in Parliament affem- 
bled, againft the faid Warren Haftings, Efquire, as 
aforefaid) pafledin theHoufeof Con;imons, (mean- 
ing the Commons of Great Brit<iin in Parliament 
affembled) not only without inveftigation, but 
without being read, and the votes (meaning the 
votes of the Commons of Great Britain in Parlia- 
ment affembled) were given without enquiry,- 
argument, or conviftlon : a majority (meaning a 
majority of the Commons of Great Britain in 
Parliament affembled) had determined to impeach ; 
oppofite parties met each other and juftled in' the 
dark, to perplex the political drama, and bring 
the hero (meaning the faid Warren Haftings, 
Efquire,) to a tragic cataftrophe; to the great 
fcandal and diflionour of the Commons of Great 
Britain in Parliament affembled, and in high con- 
tempt of their authority ; to the great difturbance- 
of the public peace and tranquillity of this king, 
dom ; in contempt of our prefent Sovereign Lord 
the King and his laws ; to the evil and pernicious 
example of all others in the like cafe offending, and 
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alfo againft the peace of our faid prefent Sovereign 
Lord the King, his crown and dignity, &c. And 
the faid Attorney General of our faid Lord the 
Kjng, for our faid Lord the King, further gives 
the court here to underftand and be informed, 
that the faid John Stockdale, being fuch perfon as 
aforefaid, and contriving and wickedly and 
malicioufly deviling and intending as aforefaid, 
afterwards, to wit, on the faid fifteenth day of 
February, in the twenty-eighth year aforefaid, at 
Weftnunfter aforefaid, in the county aforefaid, 
with force and arms, unlawfully, wickedly, mali- 
cioufly, and feditioufly, printed and pufaliflied, 
-and caufed and procured to be printed and pub- 
lifhed, in a certain other book, or pamphlet, 
intitled. 
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A Review of the Principal Charges againft 
" Warren Haftings, Efquire, late Gover- 
" nor General of Bengal,'' 



A certain other falfe, fcandalous, wicked, fedi- 
tious, and malicious libel, of and concerning 
the faid impeachment of the faid Warren Haf- 
tings, fo exhibited as aforefaid, and of and 
concerning the Commons of Great Britain in 
Parliament affembled, containing, amongft other 
things, according to the tenor and effed following 
(to wit) : But if after exerting all your efforts in 
the caufe of your country, you return covered with 
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adopted, and ki the train of negociation, the wori^ 
has every reafon to conclude that the impeachment 
of Mr. Haftings, (meaning the faid impeachment 
fo exhibited by the Commons of Great Britain in 
Parliament affembled, againft the faid Warren 
HaiUngSy Efquire, is carried on from motives of 
perfonal animofity, not from regard to public 
juftice) J to the great fcandal and difhonour of the 
Commons of Great Britain in Parliamelit aflem^ 
bled, and in high contempt of their authority ; 
to the great difturbance of the public peace and 
tranquillity of this kingdom ; in contempt of the 
prefent Sovereign Lord the King, and his laws ; 
to the evil and pernicious example of all others in 
the like cafe offending ; and alfo againft the peace 
of our faid Lord the prefent Eling, his crown and 
dignity, &c. Whereupon the faid Attorney Gene- 
ral of our faid Lord the King, who for our faid 
Lord the King, in this behalf, profecuteth for our 
faid Lord the King, prayeth the confideration of 
the court, here in the premifes, and that due 
procefs of law may be awarded againft him the 
faid John Slockdale, in this behalf, to make him 
anfwer to our faid Lord the King, touching and 
concerning the premifes aforelaid. 
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li^he Information was opened by Mr. Woob.^ 

Mr. Attorney G^Weral. 

MAY itfileafe yoUf Ldrdfliip— Gentlemen of 
the Jury t 

This information, which It has beeii my diity td 
file againft the defendant, John Stockdale, 
comes before you in confequence of an addrefs 
from the Houfe of Commons* This you may 
well fuppbfe I do not mention as in any 
degree to influence that judgment which you 
are by and by to give, but I ^m to ftate it as a 
ineafure which they have takdn, thinking it iti 
their wifdoih, as every body muft think it — ^the 
fitteft ineafure to bring before a Jury of the 
countty, ah offender of this fort agjdnft them, and 
againft their honor, Wifliing thereby to avoid 
what fometimes indeed is unavoidable, but which 
they wifh to avoid, whenever A^th propriety it 
can be done ; the Ifting both ais judges and 
accufers, th^t they ihuft hedeflarily have dofte, 
had they reforted to their own powers, which are 
very greatj and very extenfive, fof the purpofe 
of vindicating themfelVes againft infult and con- 
tempt^ but which in the prefent inftance they 
wifely forbore from exercifmgj thinking it better 
to leave this defendant to be dealt with by a fair 
and impartial Jury* 

C^ The 



The offence which I impute to him is that 
of calumniating the Houfe of Commons, not in 
its ordinary legiflative capacity, but when ading 
in its accufatorial capacity, conceiving it to be 
their duty on adequate occafions to inveftigate 
the conduQ: of perfons in high ftations, and to 
leave that condud to be judged of by the proper 
conftitutional tribunal, the Peers in Parliament 
affembled. 

After due inveftigation, the Commons of Great 
Britain thought it their duty, as is well known, 
to fubmit the conduft of a fervant of this country, 
who governed one of its moft opulent dependencies 
for many years, to an enquiry before that tri- 
bunal. One ihould have thought that every good 
fubjeft of this country would have forborn im- 
puting to the Houfe of Commons motives 
utterly unworthy of them, and of thofe whom 
they reprefent; inftead of this, to fo great a 
degree now has the licentioufnefs of the prefs 
arifen, that motives the moft unbecoming that 
can aftuate even any individual who may be 
concerned in the profecution of public juftice, 
are imputed to the reprefentatives of the people 
of this country in a body ; no credit is given to 
them for meaning to do juftice to their country, 
but, on the contrary, private, perfonal, and 
malicious motives are imputed to the Commons 
of Great Britain. 

Whea 
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When fuch an imputation is made upon the 
very firft tribunal that this country knows ; 
namely, the great inqueft of the nation, the 
Commons in Parliament affembled, carrying any 
fubjeQ:, who they may think has offended, to the 
bar of the Houfe of Lords — I am fure you will 
think thi? an attack fo dangerous to every tri- 
bunal, fo dangerous to the whole adminiftration 
of juftice, that if it be well proved, ypu cannot 
fail to give it your ftigma, by a verdifl: againfl the 
defendant. 

Gentletnen, The particular paiTages which I 
fliall put my finger upon in this libel, it will now 
be my duty to ftate. You know very well, that 
it is your duty to confider of the meaning that I 
have imputed to thofe paflages in the information ; 
if you agree with me in that meaning, you con- 
via ; if you difagree with me, of courfe you 
acquit. 

The rule of your judgment I apprehend, with 
fubmiffion to his Lordfliip, will be the ordinary 
acceptation of the words, and the plain and 
obvious fenfe of the feveral paffages ; if there is 
doubt, or if there is difficulty ; if there is fcrewing 
ingenuity, or unworthy ftraining, on the part of 
a public profecutor, you certainly will not pay 
attention to that ; but, on the contrary, if he 
who runs may read ; if the meaneft capacity muft 
underftand thefe words, in the plain and ob- 
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vious fenfe, to be the fame as imputed in thid 
information, in fuch a cafe as that, ingenuity oa 
the other fide muft be laid afide by you, and ydu 
will not be over anxious to give a meaning 
to thofe words, other than the ordinary and 
plain one. 

In my fituation, it does not become me to 
raife in you more indignation than the worda 
themfelves, and the plain and fimple reading of 
the libel, will do : Far be it from me, if it wqre in 
my power fo to do, to provoke any undue paf* 
lions or animofity in you, againft condufl: even 
fuch as this. The folemnity of the fituation in 
which I am placed on this occafion, obliges me 
to addrefs the intelleft both of the Court and 
Jury, and neither their paffions nor their indig- 
nation ; for that reafon I fhall content myfelf with 
the* few obfervations I have made, and •l)etak€5 
myfelf merely to the words of the libel j and 
leaving that with yqu, I am moft confident that 
if you follow the rule of interpretation whiqh 
you always do upon fuch occafions, it cannot; 
ppffibly happen that you Ihould differ from me, 
in the conftruftiou which I have put upon thefq 
words, 

Gentlemen, This I fliould however mention to 
you .is a libel perhaps of a more dangerous 
nature than the ribaldry that we daily fee 
crowding every one of the prints that appear 
every jnprning upon pi?r tables } becaufe it is 

CQntawQ4 
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contained in a work which difcovers the author 
of it to be by no ^means ignorant of the art of 
compofition, but certainly to be of good under* 
Handing, and by no means unacquainted with 
. letters. Therefore when calumny of this^ fort 
comes fo recommended, and addrefling itfetf 
perhaps to the underftandings of the moft 
enlightened part of mankind — ^you undcrftand, I 
mean thofe who have had the bell education — it 
may fink deep into the minds of thofe who com- 
pofe the thinking and the judging part of the 
community ; and by mifleading them, perhaps may 
be of more real danger than the momentary mif- 
eading, or the momentary inflammation, of men's 
minds, by the ordinary publications of the day. 

This book is intitled, 

^' A Review of the Principal Charges agalnft 
** Warren Haftings, Efcjuire, late Governor 
^^ Generjl of Bengal," 

One paflage in it is this ; 

^< The Houfe of Commons has now given 
** its final decifion with regard to the 
" merits and demerits of Mr. Haftings. 
•* The grand inqueft of England have 
♦* delivered their charges, and preferred 
C4 '[th^k 
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** their impeachment; their allegations are 
" referred to proof; and from the appeal 
*' to the collective wifdom and juftice of 
*' the nation in the fupreme tribunal of 
*' the kingdom, the queftion comes to be 
" determined, whether Mr, Haftings be 
^' guilty^ or not guilty ?" 

Another is this ; 

*' What credit can we give to multiplied and 
*' and accumulated charges, when we find 
" that they originate from mifreprefenta-* 
^' tion and falfhood r 

Another is, 

^* An impeachment of error in judgment^ 
** with regard to the quantum of a fine, 
" and for an intention that never waa 
*' executed, charadlerizes a tribunal in^ 
^' quifition, rather than a Court of P^r^ 
" liament." 

In another part it is faid. 
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The other charges are fo infignificant in 
^' themffelves, or founded on fuch grofs 

"mif- 
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** mifreprefentations, that they would not 
*^ affcdi an obfcure individual, much lefe a 
public charader.'* 
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And again, 

*^ If fuccefs, in any degree, attends the de- 
*' figns of the accufers of Mr. Haftings, 
*' the voice of Britain henceforth to her 
*' fons, is, Qo and ferve your country; 
*' but if you tranfgrefs the line of official 
*' orders, though compelled by neceffity, 
" you do fo at the rifque of your fortune, 
*' your honour, and your life j if you a£k 
*' with proper prudence ^g2iin& the interefts 
" pf the empire, and bring calamity and 
*' difgrace upon your country, you have 
*' only to court oppofition and coalefce 
?' with your enemies, and you will find a 
** party zealous and devoted to fupport 
** you J you may obtain a vote of thanks 
*' from the Houfe of Commons for your 
*' fervicesj and you may read your hi/lory 
*' in the eyes of the mob^ by the light of 
^' bonfires and illuminjitions. But if, after 
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^* exerting all your efTorts in the caufe oj^ 
** your country, you return, covered with 
•^ laurels and crowned with fuccefs ; if 
*' you preferve a loyal attachment to your 
" Sovereign, you may expeft the thunders 
*' of parliamentary vengeance ; ' you will 
*' certainly be impeached,, and probably be 
*' undone,'* 

Another paffage Is this ; 

*' The office of calm deliberate juftice, is t^ 
" redrefs grievances as well as to punlfh 
" offences^ It has been affirmed, that the 
•* natives of India have been deeply in- 
^ jured; but has any motion been made to 
•* make them compenfation for the injuries 
** they have fuftained ? Have the accufers 
** of Mr. Haftings ever propofed to bring 
" back the Rohillas to the country from 
** which they were expelled ? To reftore 
" Cheit Sing to the Zemindary of Benares,^ 
" or Xo return the Nabob of Oude the 
" prefent which the Governor of Bengal 
*^ received from him for the benefit of 

^* th« 
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' *' the Company? Till fuch meafurcs are* 

" adopted, and in the train of negociation» 

^* the world has evqry reafon to conclude, 

** that the impeachment of Mr. Haftings 

** is carried on." 

Now, Gentlemen, I leave you to judge what 
fort of motives are imputed to the Houfe of 
Commons here. 

♦^ From motives of perfonal animofity, not, 
*' from regard to public juftice." 

The general meaning, without fpecifying it in 
technical language, which I have thought it my 
duty to impute to thefe words, is fhortly this ; 
That the Houfe of Commons, without confidera- 
tion, without reading, without hearing, have not 
been afliamed to accufe a man of diftinguiflied 
iituation ; aiid to pervert their accufatorial cha# 
rader from the purpofes of deliberate, thoughtful, 
confiderate juftice, to immediate hafty, paffionate, 
vindidive, perfonal animofity. He reprefents, 
that the better a man coijduSs himfelf— the more 
deferving he has rendered himfelf of his country 
from his pad conduft, the more he expofes 
himfelf to the vindiftive proceedings of Par- 
Jiament— that fuch a man will be impeached and 
ruiwdt 
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In another paffage, perfonal animofity (tiie V^ 
words are ufed) is imputed to them as the motive 
of their conduft — thefe are too plain for you, 
(jrentlemen, to differ with me in the interpre- 
tation. 

I do not chufe to wafte your time, and that of 
my Lord, in fo plain a cafe, with much obferva* 
tion ; but, hacknied as it may be, it is my duty, 
upon every one of thefe occafions, to remind you. 
Gentlemen, that the fecurity of the prefs confifts 
in its good regulation — if it is meant that it fhould 
be preferved with benefit to the public, it muft be 
from time to time lopped of its exceffes, by reafon- 
able and proper verdifts of Juries, in fit and 
clear cafes. 
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EVIPENCE FOR THE CROWN. 

Mr. Solicitor General— We will prove that the 
Houfe of Commons impeached Mr. Hastings. 

Joseph White, Efq. (fworn.J 
Examinedby Mr. Solicitor General. 

^ WHAT papers have you in your hand ? 

A. This is a copy of the Journals of the Houfe 
of Commons — And this is a copy of the Journals 
of the Houfe of Lords ; (producing them J I ex- 
amined them with the original manufcript journals. 

Mr. Erjkine. How did you examine them ? 

A. I examined them by one of the clerks- 
reading the Journal to me, and my reading 
the copy to him afterwards — ^I examined them 
both ways. 

Mr. Erjkine. They need not be read ; we all 
know the fad. 

Mr. Solicitor General. Your Lordfhip knows 
we proved the publication of the paper yefterday. 

On the preceding 'day^ upon the trial of the infor^ 
mation againjl William Ferryman^ for a libel in the 
Morning Herald^ William Gotobed was called to 
prove the publication of the news paper — Mr. Erjkine^ 
for the accommodation of the witnefs^ who was very 
ill^ confentedthat hejhould at the fame time be admitted 
to give his evidence relative to this trial — when his 
examination was as follows : 

William 
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William Gotobed (fivorn.) 

I bought this pamphlet, (producing it) at 

A{r. Stockdale's fhop in Piccadilly* 

.- • 

Mr. Erjkine. Who ferved you with h ? 

A. A boy who was in the fhop# 

Mr. Erjkine. Whether the boy was a£ling regu* 
larly as a fervant in the fhop ? 

A. Mr. Stockdale was in the fhop at the time I 
bought it, and the boy was afting as his fervant. 

Mr. ErJ^ine. I admit that the witnefs has- proved 
that he bought this book at the fhop of Mr. Stock- 
dale — Mr. Stockdale himfelf being in the fhop— 
from a young man who acted as his^ fervant. 
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The Hon. THOMAS ERSKINE, for the 

Defendant. 

Gentlemen of the Jury^ 

Mr. Stockdale, who is brought as a criminal 
before you for the publication of this book, has, 
by employing me as his advocate, repofed what 
iriuft appear to many an extraordinary degree of 
confidence ; fmce> although he well knows that 
I am perfonally conneded in friendfhip with moft 
of thofe, whofe condud and opinions are princi- 
pally arraigned by its author he neverthelefs 
commits to my hands his defence and juftifi- 
cation. 

A truft apparently fo delicate, and Angular, 
vanity is but too apt to whifper an application of 
to fome fancied merit of ones own ; but it is 
proper, for the honor of the Englifli Bar, that the 
world (hould know fuch things happen to all of us 
daily, and of courfe; and that the defendant, 
without any fort of knowledge of me, or any 
confidence that was perfonal, was only not afi-aid 
to follow up an accidental retainer, from the 
knowledge he has of the general charader of the 
profeffion. 

Happy indeed is it for this country, that what- 
ever interefted divifions may charafterize other 
places, of which I may have occafion to fpeak to 
day, however the Councils of the higheft depart- 
ments 
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ments of theflatc may be occafionally diftrafted 
by perfonal confiderations, they never enter thefe 
walls to difturb the adminiftration of juftice: 
Whatever may be our public principles, or the 
private habits -of our lives, they never caft even 
a fhade acrofs the path of our profeilional 
duties* 

If this be the charafteriftic even of the bar of 
an Englifh Court of Juftice, what facred impar- 
tiality may not every man expeft from its jurors 
and its bench I 

As, from the indulgence which the Court was 
yefterday pleafed to give to my indifpofition, 
this information was not proceeded on when 
you were attending to try it, it is probable you 
were not altogether inattentive to what paffed on 
the trial of the other indiftment, profecuted alfo 
by the Houfe of Commons; and therefore, without 
a re-ftateraent of the fame principles, and a fimilar 
quotation of authorities to fupport them, I need 
only remind you of the law applicable to this 
fubjeft, as it was then admitted by the Attorney 
General, in conceflion to my propofitions, and 
confirmed by the higher authority of the Court,viz. 

Ib'irft, That every information or indidment. 
mufl contain fuch a defcription of the crime, 
that the defendant may know what crime it is 
which he is called upon to anfwer. 

Secondly, 
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Sefcondly, That the Jury may appear to b« 
Vrarranted in their conclufion of guilty or not 
guilty. 

And, laftly, That the Court may fee fuch a 
precife and definite tranfgreffion upon the record^ 
as to be able to apply the punifhment which judicial 
difcretion may didate, or which pofitive law may 
inflia. 

it was admitted alfo to follow ^s a mere 
corollary from thefe propofitions, that where an 
information charges a writing to be compofed of 
publifhed of and concerning the Commons of 
Great Britain, with an intent to bring that body 
into fcandal and difgrace with the public, the 
author cannot be brought within the fcope of 
fuch a charge, unlefs the Jury, on examination 
and comparifon of the whole matter, written or 
publifhed, fhall be fatisfied that the particular 
paffages charged as criminal, when Explained by 
the context, and confidered aS part of one entire 
work, were meant and intended by the author to 
vilify the Houfe of Commons as a body, and were 
written of and concerning them in Parliament 
aflembled. 

Thefe principles being fettled. We are now to 
fee what the prefent information is* 

It charges, that the defendant, ^ unlawfully^ 
* wickedly, and malicioufly devifmg, contriving, 

D 'and 
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* and intending to afperfe, fcandalize, and vilify 

* the Commons of Great Britain in Parliament 

* aflembled ; and moft wickedly, and audacioufly 

* to reprefent their proceedings as corrupt and 

* unjuft, and to make it believed and thought, as 

* if the Commons of Great Britain in Parliament 

* aflembled, were a moft wicked, tyrannical, bafe, 

* and corrupt fet of perfons, and to bring them 

* into difgrace with the public* The defendant 
fuhMfhed— What ? — Not thofe .latter ends of 
ientences, which the Attorney General has read 
from his brief, as if they had followed one another 
in order in this book ; — Not thofe fcraps and tails 
of paflages which are patched together upon this 
record, and pronounced in one breath, as if they 
exifted without intermediate matter in the fame 
page, and without context any where. — 
No — ^This is not the accufation, even mu- 
tilated . as it is : For the information charges, 
that ivitb intention to vilify the Houfe of Commons^ 
the defendant pirblifhed the whole book, defcribing 
it on- the record by its title : 

>* A Review of the Principal Charges againft 
" Warren Haftings, Efq, late Governor 
*' General of Bengal ;" 

In which among fi other tUngs the matter particularly 
feleded is to be found. Your enquiry therefore is 
not confined to. Whether the defendant puj^lilhed 

ihofi 
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ihofe feUEled parts of it / and whether, looking 
at them as they are diftorted by the information, 
they carry ill fair conftrudion the fenfe and 
meaning which the innuendos put upon them ; 
but whether the author of the entire work^ — I fay 
the author, fince, if he could defend himfelf, the 
publiflier unqueftionably can ; whether the author 
wrote the volume which I hold in- my hand, as 
a free, manly, bona fide difquifition gf criminal 
charges agaicifl; his fellow citizen; or whether 
the long eloquent difcuflion of them, which fills 
fo many pages, was a mere cloak and cover for 
the introduaion of ^ the fuppofed fcandal imputed 
^to the fele£led pajfages ; the mind of the writer all 
along being intent on traducing the Houfe of 
Commons, and not on fairly anfwering thir charges, 
againft Mr. Haftings. 

This, gentlemen, is the principal matter for 
your confideration j and therefore, if after you 
(hall have taken the book itfelf into the chamber, 
which will be provided for you, and read the 
whole of it with impartial attention ;— if after 
the performance of this duty, you can return here, 
and with clear confciences pronounce upon your 
oaths that the impreflion made upon you by thefe 
pages is that the author wrote them with the 
wicked, feditious, and corrupt intentions, charged 
by the information 5 you have then my full per- 
miffion to find the defendant guilty. But if, on 
the other hand, the general tenor of the com- 
D 2 ' pofition . 
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pofition fliall imptefs you with refpefl: for the 
author, and point him out to you as a man 
miftaken perhaps himfelf, but not feeking to 
deceive others : — ^If every line of the work fhaR 
prefent to you an intelligent animated minrf, 
glowing with a chriftian compaffion towards a 
fellow man, whom he believed to be innocent^ 
and with a patriot 2?eal for the liberty of his 
country, which he confidered as wounded through 
the fides of an oppreffed fellow citizen ; if this 
Ihall be the impreffion on your confciences and 
underftandings, when you are called upon to 
deliver your verdiO:; then hear from me, that 
you not only work private injuftice, but break up 
the prefs of England, and furrender her rights and 
liberties for ever, if you convidt him. 

Gentlemen, to enable you to form a true 
judgment of the meaning of this book, and of 
the intention of its author, and to expofe the 
miferable juggle that is played off in the infor- 
mation, by the combination of fentences, which 
in the work itfelf have no bearing upon one 
another — I will firft give you the publication as 
it is charged upon the record, and prefented by 
the Attorney General in opening the cafe for 
the Crown j and I will then, by reading the 
interjacent matter which is ftudioufly kejit out 
of fight, convince you of its true interpretation. 
The information, beginning with thefirfl page of 

the 



C 37 3 

the book, charges, as a libel upon the Houfe of 
Commons, the following fentence : 

" The Houfe of Commons has now given its 
*' final decifion with regard to the merits 
" and demerits of Mr. Haftings. The 
*' grand inqueft of England have de- 
*' liveired their charges, and preferred their 
*' impeachment; their allegations are re- 
*' ferred to proof; and from the appeal' 
" to the coUedive wifdom and juftice of 
*' the nation in the fupreme tribunal of 
** the kingdom, the queftion comes to be 
*' determined, whether Mn Haftings be 
^' guilty or not guilty ? 

It is but fair however to admit, that this firfl: 
fentence, which the moft ingenious malice 
caj:inot torture into a criminal conftrudion, is 
charged by the information rather as introdudory 
to what is made to follow it, than as libellous in 
itfelf; for the Attorney General, from this in- 
troduftory paffage in the firft page, goes on at 
a leap to page thirteenth^ and reads, alraoft 
without a ftop, as if it immediately followed 
the other. 

D3V "What 
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" What credit can we give to multiplied and 
" accumulated charges, when we find that 
" they originate from mifreprefentation 
« and-falfehood?" 

From thefe two paffages thus ftanding together, 
without the intervenient matter which occupies thirteen 
pages ^ one would imagine that inftead of inveftigat- 
ing the probability or improbability of the guilt 
imputed to Mr. Haftings ; inftead of carefully ex- 
amining the charges of the Commons, and the 
defence of them which had been delivered before 
them, or which was preparing for the . Lords ; 
the author immediately, and in a moment after 
ftating the mere fafl of the impeachment, had 
decided that the a£l: of the Commons originated 
from mifreprefentation and falfehood. 

Gentlemen, in the fame manner a veil is caft 
over all that is written in the next /even pages : 
For knowing that the conteft would help to the 
true conftruftion, not only of the paffages charged 
before, but of thofe in the fequel of this informa- 
tion ; the Attorney General, aware that it would 
convince every man who read it that there was 
no intention in the author to calumniate the 
Houfe of Commons, paffes over by another leap 
to page twenty ; and in the fame manner, without 
drawing his breath, and as if it directly followed 

-the 
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the two former fentences in ihe'ifiand i2>^h pages ^ 
reads from page 20th-— 

" An impeachment of error In judgment with 
" regard to the quantum of a fine, and for 
" an intention that never was executed, 
*' and never known to the offending party, 
*' charafterifes a tribunal of ^inquifition 
" rather than a Court of Parliament." 

From this paffage, by another vault, he leaps 
over one and thirty pages more^ to page fifty one ; 
where he reads the following fentence, which he 
mainly relies on, and upon which I ihall by and 
by trouble you with fome obfervations. 

" Thirteen of them pafled in the Houfe of 
. " Commons not only without inveftigation, 
" but without being read ; and the votes 
*' were given without enquiry, argu- 
^^ ment, or conviction. A majority had 
*' determined to impeach j oppofite parties 
" met each other, and " jujiled in the 
'" dark J to perplex the political drama, and 
" and bring the hero to a tragic cata- 
" ftrophe." 

D 4 'From 
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From thence, deriving new vigour from every 
exertion, he makes his laft grand ftride over forty'* 
four pages^ almoft to the end of the book, charging 
a fentence in the ninety fifth page. 

So that out of a volume of one hundred and ten 
fages^ the defendant is only charged with a few 
fcattered fragments of fentences, picked out of 
three or four. Out of a work, confifting of about 
two thoufandfive hundred and thirty lincs^ of manly 
fpirited 'el6quence, only forty or ffty lines are culled 
from different parts of it, and artfully put together, 
fo as to rear up a libel, out of a falfe context by a 
fuppofed connexion of fentences with one another, 
which are not only entirely independent, but 
which, when compared with their antecedentS| 
bear a totally different conftrui^ion. 

In this manner the greatefl: works upon govern^ 
ment, the moft excellent books of fcience, the 
facred fcripturcs themfelves, might be diftorted 
into libels ; by forfaking the general context, and 
hanging a meaning upon felefted parts :— Thus, as 
in the text put by Algernon Sidney, 

** The fool has faid in his heart there i§ nq 
^i'God}" 

The Attorney General on the principle of the pre* 
fent proceeding ^tgainft this pamphlet, might io^ 
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6i& the publifher of the bible for blafphemoufly 
denying the exiftence of heaven, in printing 

" There is no Godr 



For thefe words alone, without the context, would 
be feleded by the information, and the bible, like 
this book, would be under/cored to meet it. Nor 
could the defendant in fuch a cafe have any poffible 
defence, unlefs the Jury were permitted to fee, by 
the bools: itfelf, that the verfe, inftead of denying 
the exiftence of the Divinity, only imputed that 
imagination to a fool. 

Gentleman, having now gone through the 
Attorney General's reading, the book fhali pr^- 
lently come forward and fpeak for itfelf. 

But before I can venture to lay it before you, it 
is proper to call your attention to how matters' 
flood at the time of its publication ; without which 
the author's meaning and intention cannot poflibly 
|?e underftoodt 

The Commons of Great Britain in Parliament 
affembled, had accufed Mr. Haftiings, as Governor 
General of Bengal, of high crimes and mifdemea- 
nors ; and their jurifdiftion for that high purpofe 
of national juftice, was unqueftionably competent. 
But it is proper you fliould know the nature of this 

inquifitorial 
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inquifitorial capacity. — ^The Commons, in voting 
an impeachment, may be compared to a Grand 
Jury, finding a bill of indidment for the Crown : 
neither the one nor the other can be fuppofed to 
proceed, but upon the matter which is brought 
before them; neither of them can find guilt 
without accufation, nor the truth of accufation 
without evidence. 

When therefore we fpeak of the accufer or ac* 
cuferers^ of a perfon indifted for any crime, 
although the Grand Jury are the accufers inform^ 
by ^ving effeft to the accufation ; yet in common 
parlance we do not confider them the refponfible 
authors of the profecution. If I were to write of 
a mod wicked indictment, found againft an inno- 
cent man, which was preparing for trial, nobody 
who read it would conceive I meant to ftigmatize 
the Grand Jury that found the bill ; but it would 
be enquired immediately, who was the profecutor, 
and who were the witneffes on the back of it. In 
the fame manner I mean to contend, that if this 
book is read .with only common attention, the 
whole fcope of it will be difcovered to be this : 

That in the opinion of the author, Mr. Haftr 
ings had been accufed of malicious adminiftration 
in India, from the heat and fpleen of political 
divifions in Parliament, and not from any zeal 
for national honour or juftice j that the impeach,- 

ment 



C 43 3 

ment did not originate from Government, but 
from a fadion banded againft it, which^by itfifre- 
prefentation and violence, had faftened it on an un- 
filing Houfe of Commons; that, prepoffeffed with 
this fentiment (which, however unfounded, makes 
no part of the prefent bufinefs, fmce the publilher 
is not called before you for defaming individual 
members of the Commons, but for a contempt of 
the Commons as a body,) the author purfues the 
charges, article by article; — enters into a warm and 
animated vindication of Mr. Haftirigs, by regular 
anfwers to each of them ; and that, as far as the 
mind and foul of a man cail be vifible, I might 
alnioft fay, embodied in his writings, his inten- 
tion throughout the whole volume appears to have 
been to charge with injuftice the private accufersof 
Mr. Haftings, and not the Houfe of Commons as 
a body; which undoubtedly rather reluftantly gave 
way to, than heartily odopted the impeachments 

this will be found to be the palpable fcojie of 
the book; and no man who can read Englifli, 
and who^ at the lame time, will have the candour 
and common fenfe to take up his impreflions from 
what is written in it, inftead of bringing his own 
along with him to the reading of it, can polTibly 
underftand it otherwife. 

But it may be faid, that admitting this to be 
the fcope and defign of the author, what right had 
he to canvafs the merits of an accufation upon 

the 



C 44 ] 

. the records of the Commons ; more efpecially 
while it was in the courfe of legal procedure. 
This I confefs might have beenaferious queflion; 
but the Commons, as Profecutors of this Informa-^ 
iion^ feem to have waved, or forfeited their right 
to alk It. 

Before they fent the Attorney General into this 
place, to punifii the publication of anfwers to 
their charges, they ftiould have recollefted that 
their own want of circurafpection in the main- 
tenance of their privileges, and in the proteftion 
of perfons accufed before them, had given to the 
public the charges them/elves^ which (hould have 
been confined to their own journals.— The courfe 
and pradice of Parliament might warrant the 
printing of them for the ufe of their own Mem- 
bers, but there the publication Ihould have 
ftopt, and all further progrefs been refifted by 
;iuthority. 

If they were refolved to confider anfivers '^a 
their charges as a contempt of their privileges, and 
to punifh the publication of them by fuch fevere 
profecutions, it would have well become them to 
have begun firft with thofe printers who by pub- 
lifliing the charges thcmfclves throughout the whole 
kingdom, or rather throughout the whole civilized 
world, were anticipating the paflions and judg- 
ments of the public againft a fubjeck of England 
upon his trial, fg as to make the publication of 

an/zvcrs 
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anfivers to them not merely a privilege, but a debt 
and duty to humanity and juftice. 

The Commons of Great Britain claimed and 
exercifed the privileges of queftioning the inno- 
cence of Mr. Haftings by their impeachment ; but 
as, however queftioned, it is ftill to be prefumed 
aiid protefted, until guilt is eftablifhed by judg- 
ment, he whom they had accufed, had an equal 
claim upon their juftice, to guard him from 
prejudice and mifreprefentation until the hour of 
trial. 

Had the Commons, therefore, by the exercife of 
their high, neceffary and legal privileges, kept the 
public aloof from all cahvafs of their proceedings, 
by an early punifhment of printers, who, without 
referve or fecrecy, fent out the charges into the 
world from a thoufand preffes in every form of 
publication, they would have then flood upon 
ground to-day, from whence no argument of 
policy or juftice could haVe removed them ; be^ 
caufe nothing can be more incbmpatible with 
cither^, than appeals to the many upon fubjeds of 
judicature^ which by common, confent a feVr are 
appointed to deternline, . and which muft be deter- 
mined by fafts and principles, which the multitude 
have neither leifure nor knowledge to invcftigate. 
But then let it be remembered, that it is for 
thofe who have the authority to accjife and punijth, 

to 
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io fct the example ofj and to enforce this referve, 
which is fo neceffary for the ends of juftice. 

Courts of hw therefore in England never 
endure the publication of their records ; and a 
profecutor of an indidment would be attached 
tor fuch a publication; and upon the fame prin* 
xiple, a defendant would be punifhed for anti- 
cipating the juftice of his country, by the 
publication of his defence, the public being no 
party to it, until the tribunal appointed for its 
determination be open for its decifion. 

Gentlemen, you havea right to take judicial 
notice of thefe matters, without the proof of 
them by witneffes ; for jurors may not only without 
evidence found their verdifts on fads that are 
notorious, but upon what they know privately 
themfelves, after revealing it upon oath to one 
another J and therefore you are always to re- 
member, that this book was written when the 
^Charges againft Mr. Haftings, to which it is an 
anfwer^ were,, to the knowledge of the Commons, 
(for we cannot prefume our watchmen to have 
been afleep,) pubKcly hawked about in every 
pamphlet, magazine, ; and newfpaper in the 
kingdom. 

• . Gentlemen, you well know with what a curious 
appetite thefe flharges were devoured by the 

whole 
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%liole public, interfifting as they wfere, not oaly 
from their importance, but from the merit of 
their compofition; certainly not fo intended by 
the honorable and excellent comppfer to opprefs 
the accufed, but becaufe the common^ft fubjeds 
fwell into eloquencie under the touch of his fublime 
genius. 

Thus by the remiffnefs of the Commons, who 
are now the profecutots of this information, a fubjeO: 
of England, who was not even charged with 
contumacious refiftance to authority, much lefe 
a proclaimed outlaw, and therefore fully entitled 
to every protedion which the culloms and 
ftatutes of the kingdom hold out for the pro- 
teftion of Britifh liberty, faw himfelf pierced with 
the arrows of thoufands and tea thoufands of 
libels. 

Gentlemen, before I venture to lay the book 
before you, it mull be yet further remembered, 
(for the faft is equally notorious,) that under 
thefe unaufpicious circumftances, the trial of Mr. 
Haftings at the bar of the Lords had aftually 
• commenced long before its publication. 

There the moft auguft and ftriking fpeftacle 
was daily exhibited, which the world in any age 
of it ever witneffed. A vaft ftage of juftice was 
creQ:ed, awful from its high authority, fplendid 
from its illuftrious dignity, venerable from the 

learning 
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learning and v^ifdom of its judges, captivating 
and afFeSing from the mighty concourfe of all 
ranks and conditions which daily flocked into it, 
as into a theatre of pleafure; there, wheti the whole 
public mind was at once aWed and foftened to the 
impreflion of every human affeftion, there ap- 
peared, day after day, one after another, men of 
the moft powerful and exalted talents, eclipfing 
by their accufing eloquence the moft boafled 
harangues of antiquity ; roufing the pride of 
national refentment, by the boldeft inveftives 
againft broken faith, and violated treaties, and 
Ihaking the bofom with alternate pity and horror, 
by the moft glowing pidures of infulted nature , 
and humanity. Ever animated and energetic, 
from the love of fame, which is the inherent 
paffion of genius ; firm and indefatigable from' a 
ftrong prepoffeflion of the juftice of their caufe. . 

Gentlemen, when the author fat down to write 
the book now before you, all this terrible, unceaf- 
ing, exhauftlefs artillery of warm zeal, matcblefs 
vigour of underftanding, confuming and devouring , 
eloquence, united with the higheft dignity, was 
daily, and without profpeQ; of conclufion, pouring 
forth upon one private unprotefted man, who was 
bound to hear it, in the face of the whole people 
of England, with reverential fubmiilion and filence* 

Gentlemen, I do not complain of this as I did 
of thte publication of the Charges ; becaufe itjs 

what 
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what the law allowed, and fan^oaed in the 
CQurfe of a public trial ; but when it is remembered 
that we are not angels, but w^ak fallible men, 
and that even the nobl^ Judges of th<^t high 
tribunal are cloathed beneath their ermineg 
with the common infirmitie* of inan's nature, it 
will bring us all to a proper temper for cpn- 
fidering the book itfelf, which will in a feiy 
moments, be laid before yqu* 

Gentlemen, it was under all thefe circumftances, 
and amidft the blaze of pa^on and prejudice, 
which the fcene I have been endeavouring faintly 
to defcribe to you might be fuppofed likely to 
produce, that the author, whofe name I will now 
give to you, fat down tq compofe the book which 
is profecuted to day as a libel. 

The hiftory of it is very fhort and 
natural. 

The Rev. Mr. Loggan, Minifter of the Gofpel 
at Leith in Scotland, a clergyman pf the pureft 
morals, and as you will lee by and by of very 
fuperior talents, well acquainted with the humaqi 
chara&er, and knowing the difficulty of bringing 
back public o|Mnion after it. is fettled on any 
fubjefi, took a warm, unbought, unsolicited 
interefl: in the fituation of Mr. Haftings, and 
determined, if poffiblc, toarreft andfufpend the 
public judgment, concerning him% JI^jFelt for thf 
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fituatlon of a fellow citizen, expofed to' a tria^ 
ivhich, whether right or wrong, is undoubtedly a 
fevere one ; a trial, certainly not confined to a. few 
criminal afts, like thofe we are accuftbmed to, 
but comprehending the tranfaftions of a whole 
life, and the complicated policys of entire na^tions; 
a trial, which had neither vifible limits to its 
duration, bounds to its expence, nor circum- 
fcribed compafs for the grafp of memory or 
underftandmg ; a trial, which had therefore broke 
Idofe from the common forum of decifion, and had 
become the the univerfal topic of difcuffion in the 
world, fuperfeding not only every other grave 
purfuit, but every other falhionable diilipation. : 

Grcntlemen, the queftion you have there- 
fore to try upon all this matter, is extremely 
fimple ; it is neither more por lefs than this : 
Af ' a time when the charges againft Mr. Haf. 
tings were, by the implied confent of the Com- 
mons, in every hand, and on every table ; when 
by their Managers, the lightning of eloquence 
was inceffantly confuming him, and flafliing in 
the eyes of the public ; when every man was with 
perfeft impunity faying, and writing, and 
publiftiing juft what he pleafed of the fuppofed 
plunderer and devaftator • of nations ; would it 
have been criminal in Mr.' Hayings ^himfelf to 
have reminded the public that he was a native of 
this free land, entitled to the common prbteftion 
of her juftice, and that he had a defence in his 

turn 
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turn to offer to them, the outlines of which he 
implored them in the mean time to receive, a^ an 
antidote to the unlimited and unpunifhed poifon 
in circulation againfl him ? 

Gentlemen, this is, without colour or exag- 
geration, the true queftion you are to de^side. 
For I affert, without the hazard of contradi(9ion, 
that if Mr. Haftings himfelf could have flood 
j^ftified or excufed in your eyes, for publifhing 
this volume in his own defence, the author, 
if he wrote it bona ^de to defend him, muft ftand 
equally excufed and juftified ; and if the author 
be juftified, the publiflier cannot be criminal, 
unlefs you had evidence that it was publiflied by 
him, with a different fpirit and intention, from 
thofe in which it was ^ written. The queftion 
therefore is correftly what I juft now ftated it to 
be : Could Mr. Hajiings have been condemned to 
infamy for writing this book ? - 

Gentlemen^ I tremble with indignation, to be 
driven to put fuch a queftion in England. Shall 
it be endured, that a fubjedl of this country, inftead * 
of being arraigned and tried for fome fmgle ad 
in her ordinary courts, where the accufation, as 
foon at leaft as it is made public, is followed 
within a few hours by the decifion, may be im- 
peached by the Commons for the tranfadions of 
twenty years, that the accufation fhall fpread as 
wide as the. region of letters, and the accufed 
E 2 ■ ihall 
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ikaU ftand day after day, aad year after year, ar a 
fpe&acle before the public, which (hall be kept in 
;a perpetual ftate of inflammation againil him; 
yet that he fliall not, without theferereft penalties^ 
be permitted to fubmit any thing to the judgn^nt 
of mankind in his defence. If this be law (which 
.it is for you to day to decide), fuch a man has no 
trial ; that great hall, built by our fathers for £ag> 
liih juflice, is no longer a court, but an altar ; and 
an Englifhman, inftead of being judged in it liy 
GOD AND HIS COUNTRY,^ is A VICTIM 
AND A SACRIFICE.— Gentlemen, you will 
carefully remember, that I am not prefuming to 
queftion either the right or the duty of the Com- 
mons of Great Britain to impeach ; neither am I 
arraigning the propriety of their felefting, as they 
have done, the mod extraordinary perfons for abi- 
lity which the age has produced to manage their 
impeachment. Much lefs am I ceofuring the 
Managers themfelves, charged with the condudof 
it; before the Lords, who were undoubtedly bound 
by. their duty to the houfe, and to the'public, to 
expatiate upon the crimes of the perfons whom 
they had accufed. 

None of thefe points are queftioned by me, nor 
are in this place queftionable. I only defire to 
have it decided, whether if the Commons, when 
national expediency happens to call in their judg- 
ment for an impeachment, fhall, inftead of keeping 
it on their own records, and carrying it with due 
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folemmiy to the pcCTsfor trial, pennit it widhoiK 
cenTure aud pualflunent to be fold like a common 
news paper in the fliop of my client, fo crowded 
with their own members, that no plain man, 
without privilege of Parliament, can hope even for 
a fight of the fire in a wijiter's day; every man 
buying it, reading it, and commenring upon it ; 
the gentleman himfelf who is the objeS: of it, 
or his irieud in his abfencc, may not, without 
ilepping beyond the bounds of Engliih freedom, 
put a copy of what is thus publiihed into his 
pocket, zad fend back to the very fame (hop for 
publication a bona fide, rational, able anfwer to 
Uj ia order that the bane and antidote may circu- 
^te together, and the public l>e kept itraight till 
ffae day of decifion. 

Gentlemen, if you think that this common duty 
of fejf-prefervartion, in the acciifed himfelf, which 
nature writes as a law npon the hearts of even £iva- 
ges and brutes, is neverthelefs too high a privilege 
|o be enjoyed by an impeached and fuffering Eng- 
iiflmian ; or i£ you think it beyond the office of 
humanity and jufticc, when brought home to 
the hand of a brc^lier or a friend, you will 
fay fo by your verdift of guilty — ^The deci- 
fion wiil then be purs ; and the confolation- 
/w/«j?, that I labouraj to avert it. A very fmall 
prt of the mifery which will follow from it, 
is likely to light upon $ne ; the ceft will be divided 
E 3 amongft 
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iamongfl: your/elves and your children. Gentlemen, 
I obferve plainly, and with infinite fatisfadion, 
that you are fliocked and offended at ray even fup. 
pofmg it.poffible you ftiould pronounce fuch a de- 
teftable judgment ; and that you only require of me 
to make out to your fatisfaftion (as IpromifedJ 
that the real fcope and objeft of this book is a 
bona fide defence of Mr. Haftings, and not a cloak 
and cover for fcandal on the Houfe of Commons. 
Gentkmen, I engage to do this, and 1 engage for 
nothing more j I Ihall make an open manly de- 
fence. I mean to torture no expreflions from their 
natural conftrudions, to difpute no innue:ndos on 
the record, fhould any of them have a fair appli- 
cation ; nor to conceal from your notice any un- 
guarded intemperate expreflions, which may per- 
haps be found to chequer the vigorous and ani- 
mated career of the work. Such a conduft might 
by accident, flicker the defendant ; but it would 
be the furrender of the very principle on which 
alone the liberty of the Englifli prefs can (land j 

^. and I fliall never defend any man from a temporary 
imprifonment, by the permanent lofs of my own 

» liberty, and the ruin of my country. I mean 
therefore to fubmit to you, that though you fliould 
find a few lines in page thirteen, or twenty-one ; 
a few more in page fifty-one, and fome others in 
other places ; containing expreflions bearing on 
the Houfe of Commons, even as a body, which, 
if written as independent paragraphs by themfelves, 

woul^ 
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would be indefenfible libels ; yet that you have a 
* right to pafs them over in judgment, provided the 
fubftance clearly appears to be a bona fide conclu- 
fion, arifing from the honeft inveftigation of a fub- 
je£l which it was lawful to inveftigate, and the 
queftionable expreflions, the vifible effufion of a 
zealous temper, engaged in an honourable ^nd 
legal purfuit. After this preparation I am not 
afraid to lay the book in its genuine ftate before 
you. 

The Pamphlet begins thus, 

u *rjj£ Houfe of Commons has now given 
" its final decifion with regard to the 
*' merits and demerits of Mr. Haftings. 
** The grand iaqueft of England have deli- 
^* vered their charges, and preferred their 
*' impeachment; their allegations are re- 
" ferred to proof; and from the appeal to 
*^ the coUedlive wifdom and juftice of the 
^* nation in the fupren^e tribunal of the 
^* kingdom, the queftion comes to be de- 
*' termined, whether Mr. Hsihings de guilty 
** or not guilty ,^" 

Now if immediately after what I have juft read 
to you, (which is the firft part charged by the in*- 
formation) the author had faid 
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^ Will accufdlioris, built oh fuch a bafdefs 
" fabric, prepofTefs the public in favour 
** of the impeachment ? What credit can 
" we give to multiplied and accumulated 
** charges, when w^ find that th^y originate 
^ from mifreprefehtdtion arid Falfehood ? 

Every man would have been juftified in pronounce 
ing. that he was attacking the Houfe of Commqns, 
becaufe the grouildlefs accufatioiis inentioned in 
the fecond fentence, could have no reference but 
to the Houfe itfelf, mentioned hy name in the firft 
and only fentence which preceded it. 

But, Gentlemen^ to your aftonilhment, I will 
now reaci what intervenes between thefe ti*o paC 
fages ; from which ybu will fee, beyond a poffibility 
of doubt, that the author never meant to calum, 
niate the Houfe of Commons, but to fay that the 
accufation pf Mr.Haftings before the whole Houfe 
grew out of a Committe df Secrefy eftablifhcd fomq 
years b^fbre, and w^s afterwards brought forward 
by the fpleen of private enemies-^ and a fadtion in 
the Government, This will appear, not only from 
the grammatical conftruftion of the words, but 
from what is better than words j from the mean^ 
ing which a perfon writing as the friend of 
Mr, Haftihgs muft be fuppofed to haVe intended to 
convey. Why (hould fuch a friend attack the 

Houf« 
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Houfe of Commons ? Will any maft graydy tell 
xne, thM the Houfe of Commons, as a body, ever 
wiihed to impeach Mr, Hafting^i h Do we not all 
know that they conftantJy hung back from it, md 
hardly knew wliere they were, or what to do, when 
they fbimd themfelvcs entangled with it? My 
learned friend the Attorney General is a miembet 
of this affembly; perhaps he may tell you by and. 
by what fee thought tdf it, and whether he eret 
marked any dtfpofition ia the majority of the Com- 
mons hoftile to Mr. Haftings. But why fliouid 
I diftrcfs my friehd by the queftic^ j the fad ii 
fuiSctently notorious ; and what i am gcAng to 
read from the book itfelf, (which is left out in the 
infornsEtton,) is too plain for controverfy* 

♦* WhAtever may be the event of the im* 

^ peachment, the proper exercife of fuch 

/* power is a valuable privilege of the 

*' BritUh conftitution, a formidable guar* 

*^ dian of the public liberty, and tfee dig* 

' "^ nity of th« nation, T^Be only danger u^ 
^^ that from ^the injlue?tce offaSlioft^ and the 
^' awe liihkb h amuxed to great names^ 
♦' they may he ^renppted fo detenmne before 
^* they inquire^ and to pronounce judgment 
<^ '{/jlthout ep^amimtiqr^^^ 

Here 
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Here is the clue to" the whole pamphlet. Ihe 
author trufts to and refpeds the Houfe.of Com^ 
mons, but is afraid their mature and Jufl examina- 
tion will be difturbed 'bjfadion. 

Now, does he mean Government, by fadion ? 
Does he mean the majority of the Commons, by 
fadion? Will the Jioufe, which is the profecutor 
here, fanftion that application of the phrafe ; or 
will the Attorney General admit the majority to 
be the true innuendo oi faflian ? I wifh he would ; 
I ihould then have gained fomething at leaft by 
this extraordinary debate ; but I have no expefta-. 
tion of the fort ; fuch a conceffion would be too 
great a facrifice to any profeoition, at a rime when 
every thing is confidered as fadion that difturbs 
the rcpofe of ,the Minifter in Parliament. But 
indeed, Gentlemen, fome things are too plain for 
argument. The author certainly means my friends ^ 
who, whatever qualifications may belong to them, 
mufl be contented with the appellation oifadiorij 
while they oppofe the Minifter in the Houfe of 
Commons ; but the Hpufe, having given this 
meaning to the phrafe of faftion for its own pur^ 
pofes, cannot in decency change the interpretation, 
in order to convifl: my client. I take that to be 
beyond the privilege of Parliament. 

The fame bearing upon individual menibers of 
the Commons, and not on the Commons as a body^ 
is* obvious throughout. Thus, after faying, in 

page 
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page 9, that the Eaft-India Company had thanked 
Mr. Haftings for his meritoripus ferviqes (which i? 
unqucftionably true,) he adds, 

^' That mankind would abide by their delip- 
" berate decifion, rather than by the in- 
*' temperate affertion of a Committee." 

This he writes after the impeachment was found 
)by the Commons at large ; but he takes np ac- 
count of their proceedings; imputing the whole to 
the original Committee, i. e. the Committee of Se- 
crecy ; fo called, I fuppofe, from their being the 
authors of twenty volumes in folio, which* will re- 
main a fecret to all pofterity, as nobody will ever <^ 
read them. The fame conftruftion is equally 
plain from what immediately follows : 
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The report of the Committee of Secrecy 
" alfo ftates, that the happinefs of the na- 
" tive inhabitants of India has been deeply 
** affected, their confidence in Englifh faith 
** and lenity fhaken and impaired, and the 
^' charadler of this nation wantpnly and 
^' wickedly degraded.'* 

Here again you are grofsly mifled by the omif- 
fion of near twenty-one pages. For the author, 
though he is here fpeaking of this Committe by 

name^ 



L 60 J 

name^ which brought forward the charges to thk 
notice of the Houfe, and which he continues to 
do onward to the next feleded paragrap^i \ yet, by 
arbitrarily finking the whole context, he is taken to 
be i^eaking of the Houfe ^ a body^ when, in the 
paffage next charged by the informationy. he re- 
proaches the accufers of Mr. Haftipg$. Although, 
fa far is he from confidering them as the charges 
of the Houfe of Commons, that in the very fame 
page he fpeaks of them as the charges, not evea 
of the Committee, but of Mr, Burke alone, the 
moft aftive and intelligent member of thj^t body ; 
and as having been circulated in India by a rela- 
tion of that gentleman ; 

*< The cbarges of Mr. Burke have been car^. 
^' tied to Calcutta, and carefully circuited 
. '' in India*/' 

* " Mr, William Burke, a coufin of the Member of 
** Parliament, \xndertook ^s friendly office. 

Now, if we were confidering thefe paffages of 
the work as calumniating a body of gentlemen, 
many of whom I muft be fuppofed highly tq 
refpe^^, or as refle£ting upon my worthy friend 
whofe name I have mentionred, it would give 
rife to «t totally different enquiry, which it is neither 
my duty nor your's to agitata ; but furely, the rabre 
that confideration obtrudes itfelf upon us, the 
more clearly it demonftrates^ that the author's 
whole direftion was Jigainft the individual ac- 
cufers 
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outers o( Mr. tiaftings, and not againd the Houfe 
of Commons, vi^faich merely trailed to the matter 
they had colleded. 

Ahhough, from a caution which my fituation 
didates as reprefenting'another, I have thought it 
my duty thus to point but to you the real in* 
tention of the author, as it appears by the fair 
conftruftion of the work, yet I proteft, that 
in my own apprehenfion it is very immaterial, 
whether he fpeaks of the Committee or of the 
Houfe, provided you (hall think the whole volume 
a bona fide defence of Mr, Haftings* This is the 
great point I am, by ail my obfervarions, endea- 
vouring to efiabliOi, and which I think no man 
who reads the following fliort paffages can doubt. 
Very intelligent perfons have indeed confidered 
them, if founded in fafts, to render every other 
amplification unne^ceffary. The firft of them is aa 
follows : 
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It was known, at that time, that Mr. 
*' Haftitigs had not only defcended from 
" a public to a private ftation, but that he 
** was perfecuted ^vith accufations and im- 
*' peachments. But none of thefe fufftrin^ 
" tntUwns have fent their complaints to this 
*' country: not a fighnora groan fias been 
** wafted from India to Britain. Oa the 
** contrary, teftimonies the moft honour- 

'' able 
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*^ able to the charafter and merit of Mfc 
• *' Haftings, have been tranfmitted by 
** thofe very princes whom he has been 
*' fuppofed to have loaded with the deepeft 
" injuries. 

Here, Gentlemen, we muft be permitted to 
paufe together a little ; for in examining whether 
thefe pages were written as an honeft anfwer to the 
charges of the Commons, or as a proftituted de- 
fence of a notorious criminal, whom the writer 
believed to be guilty, truth becomes material at 
every Jiep. For if in any injlance he be detected 
of a wilful mifreprefentation, he is no longer an 
objeflt of your attention. 

Will the Attorney General proceed then to 
deteft the hypocrify of our author, by giving us 
fome detail of the proofs by which thefe perfonal 
enormities have been eftablifticd, and which the 
writer muft be fuppofed to have been acquainted 
with ? I a(k this as the defender of Mr. Stockdale^ 
not of Mr. Haftings, with, whom I have no con- 
cern. I am forry, indeed, to be fo often obliged 
to.repeat this protqft ; but I really feel myfelf em- 
barrafled with thofe repeated coincidencies of de- 
fence which thicken on me as I advance, and 
which were, no doubt, overlooked by the Com- 
mons when they direfted this interlocutory en- 
quiry into his conduct. . - 

lafk 
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# 1 alk then, as counfel for M^^ Siockdale^ 
Whether, when a great ftate criminal is brought 
for juftice at an immenfe expence to the public, 
accufed of the mod oppreffive cruelties, and 
charged with the robbery of princes and the de- 
ftruftion of nations ; it is not open to any one to 
alk. Who are his accufers ? What are the fources 
and the authorities ofthefe fhocking complaints?-^ 
Where are the ambaffadors or memorials of. thofe 
princes whofe revenues he has plundered? — Where 
are the witneffes for thofe unhappy men in whofe 
perfons the rights of humanity have been violated ? 
— How deeply buried is the blood of the innocent 
that it does not rife up in retributive judgment to 
confound the guilty ! Thefe furely are queftions^ 
which, when a fellow-citizen is upon a long, pain- 
ful, and expenfive trial, humanity has aright to 
jpropofe ; which the plain fenfe of the moft unlet- 
tered man may be expected to diftate, and which 
all hiftory njufl provoke from the more en- 
lightened. 

When -CICERO impeached VERRES before 
the great tribunal of Rome of fimilar cruelties 
and depredations in her provinces, the Roman 
people were not left to fuch enquiries. ALL 
SICILY furrounded the forum, demanding juftice 
upon her plunderer and fpoiler, with tears and 
imprecations. It was not by the eloquence of the 
abator ^ biit by the cries and tears of the miferable, 
that Cicero ]prevailed in that illuftrioiis caufe. 

VERRES. 
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VERRES fled from the oaths of his tccukn 
and their witncffes, and not from the voice of 
TULLY ; who, to preferve the fame of his elo- 
quence, publifhed the five celebrated fpeeches 
which were never delivered againft the criminal, 
becaufehe had fled from the city, appalled with the 
fight of the perfecuted and ihe opprefTed. 

It may be faid, that the cafes of Sicily and 
India are widely different; perhaps they mayi 
whether they are or not is foreign to my pmpofe« 
I am not bound to deny the poffibility of anfwer^ 
to fuch queitions ; I am only vindicating the right 
to ajk them* Gentlemen, the author in the other 
paifage which I marked out to your attention goe9 
on thus : 

^ Sir John Macpherfon, and Lord Com- 
** vrallis, his fucceflbrs in office, hgs given 
*\the fame voluntary tribute of approba-* 
** tion to his jneafures as Governor Ge- 
" neral of India. A letter from the former, 
** dated the loth of Auguft, 1786, givw 
♦^ the following account of our dominions 
" in Afia ; * The native inhabitants of this 
" kingdom are the happieft and befl: pro- 
" tcded fubjetSs in India; our native 
" allies and tributaries confide in our pro- 

tedion; 
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, ^* teCtlon ; the country powers are afpirlng 
** to the friendihip of the Englifh ; and 
^' from the King of Tidore, towards NeW 
^' Guinea, to Timur Shaw, on the banks 
^ of the Indus, there is not a ftate that kas 
*^ not lately given us proofs of confidence 
" and refpea." 

Still purfuing the fame teft of fincerity, let us 
examine this defenfive allegation^ 

Will the Attorney General fay that he does 
not believe fuch a letter from Lord CornwalliS 
ever exifted ? No : For he knows that it is as 
authentic as any document from India upon the 
table of the Houfe of Commons. What then is 
the letter ? The native inhabitants of this king^ 
dom^ fays Lord Corriwallis, (writing from the very 
fpot,) aire the happieft and beft protected fubjefts 
in India, &c. &c. &c. The inhabitants of this 
kingdom ! Of what kingdom t Why of the very- 
kingdom which Ml*. Haftings had juft teturned 
from governing for thirteen years, and for the 
mif-govef nment and defolation of wliich, he ftands 
every day as a criminal, or rather as a fpeflacle, 
before us. This is matter for ferious reflexion J 
iand fully entitles the author to put the queftiolx 
which immediately follows : 

F *' Doea 
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** Does this authentic account of the adml-^ 
" niftration of Mr^ Haftings, and of the 
** ftate of India, correfpond with the 
" gloomy pidure of d^fpotifm and defpair 
" drawn by the Gommittce of Secrecy ?" 

Had that pifihire been even drawn by the Com^ 
toons itfeff, he would have been fully juftified in 
afldng this queftion j but you obferve it has no 
bearing on it ; the laft words not only entirely 
deftroy that interpretation, but alfo the meaning 
of the very next paffage, which is felefted by the 
information as criminal, viz. 

^ What credit can we give to naultiplied anrf' 
** accumulated charges, when we find that 
" they originate from mifreprefentation? 
" and falfehoodr* 

This paflage, which is charged as a libel on the 
Commons, when thus compared with its im- 
mediate antecedent, can bear but one conftruflion.. 
It is impoflible to contend that it charges mif- 
reprefentation on the Houfe of Commons that 
found the impeachment, but upon the Committee 
of Secrecy juft before adverted to, who were fup- 
pofed to have felefted the matter, and brought it 
before the whole Houfe for judgment* 

Ida 
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I do not mean, as I have often told you, t6 
Vindicate any calumny on that honorable Com- 
mittee, or upon any individual of it, any more 
than upon the Commons at large; but the de- 
fendant is not charged by this information with 
any fuch x)fFences. 

Let me here paufe once more to aflc you. 
Whether the book in its genuine ftate, as far a^ 
we have advanced in it, makes the fame impreffion 
on your minds now, as when it was firft read to 
you in detached paffages ; and whether, if I were 
to tear oflF the firft part of it which I hold in my 
hand, and give it to you as an entire work, the 
firft and laft' paffages which have been felefted as 
libels on the Commons, would now appear to be 
fo when blended with the interjacent parts. I do 
not afk your anfwer. I fliall have it in your 
verdia. The queftion is only put to direftyour 
attention in purfuing the remainder of the volume 
to this main point,— Is it an honeft ferious 
defence? For this purpofe, and as an example 
for all others, I will read the author's entire an- 
fwer to the fix ft article of charge concerning 
Cheit Sing, the Zemindar of Benares, and leave 
it to your impartial judgments to determine, 
whether it be a mere cloak and cover for the 
flander imputied by the information tp the con- 
cluding fentence 'of it, which is the only part 
attacked' J or whether, on the contrary, that con- 
F a clufiou 
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clufion itfelf, when embodied with what goes before 
it, does not ftand explained and juftified i 
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Thefirft article of impeachment, (continues 
** our author), is concerning Cheit SiAg, the 
" Zemindar of Benares. ' Bulwant Sing, 
" the father of this Rajah, was merely an 
*^ Aumil^ or farmer and coUedor of the 
" revenues for Sujah ul Dowlah, Nabob 
" of Oude, and Vizir of the Mogul em- 
** pire. When, on the deceafe of fei& 
" father, Cheit Sing was confirmed in the 
^ office of colledor for the Vizir, he paiif 
" 200,000 pounds as a gift or nuzzefanah,. 
** and an additional rent of 30,000 pounjis. 
" per annum^ 

As the father was no more than an Aumif^ 
" the fon fucceeded only to his rights and 
" pretenfions. But by a funnud granted* 
" to him by the Nabob Sujah Dowlah in* 
^^ September 1 773, through the influence of 
" Mr. Haflings, he acquired a legal title ta 
" property in the land, and wasraifed 
^ from the office of Aumil to the rank of' 

^^ Zemindar- 
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"^^ Zemindar, About four years after the 
'^' death of Bulwant Sing, the Governor 
" General and Council of Bengal obtained 
^' the fovereignty paramount of the pro- 
" vincc of Benares. On the transfer of 
" this fovereignty the Governor and Coun- 
*' cil propofed a new grant to Cheit Sing, , 
** confirming his former privileges, and 
" conferring upon him the addition of the 
*' fovereign rights of the mint, and the 
^' powers of criminal juftice with regard to 
'" life and death. He was then recognized 
"" by the Company as one of their Zemin- 
■*' dars J a tributary fubjedl, or feudatory 
**' vaflal, of tlie Britifh eijipire in Irjcjoftan. 
" The feudal fyftem, which was formerly 
^' fuppofed to be peculiar to our Gothic 
^* anceftors, has always prevailed in the 

Eaft. In cv^ry defcription of that form 
*' of government, notv/ithftanding aeci- 
" dental variations, there are two aflbci- 

ations exprefled or underftood ; one for 

" internal fecurity, the qther for external 

^' defence, The King or Nabob, conifers 

F 3 ^* protedioa 
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.** proteftion oji the feudatory baron as tri* 
•* butary prince, on condition of an annual 
** revenue in the time of peace, and of 
*^ military fervice, partly commutable for 
" money, in the time of wju*. The feudal 
** incidents in the middle ages in Europe, 
the fine paid to the fuperior on marriage^ 
nvardjbip^ reliefs &c, correfpond to the 
annual tribute in Afia. Military fervice 
in war, and extraordinory aids in the 
** event of extraordinary emergencies, v\rere 
" common to both *• 

•^ When 

** • Notwithftanding this analogy, the powers and prx-r 

** vileges of a Zemindar have never been fo well 

<< afcertained and defined as thofe of a Baron in the 

•' feudal ages. Though the office has ufually descended 

•* to the pofterity of the Zemindar, under the ceremony 

•* of fine and invelliture, a material decreafe in the 

** cultivation, or decline in the population of the 

•* diftridy has fometimes been confidered as a ground 

« to difpoflefs him. When Zemindars have failed in 

*♦ their engagements to the ftate, though tiot to the 

" extent to juftify cxpulfion, fupervifors have been 

** often fent into the Zemindaries, who have farmed 

** out the lands, and exercifed authority under Ac 

** Duannee laws, independent of the Zemindar. 

^ Thefe circumftances ftrongly mark their dependence 

^ on the Nabob. About a year after the departure 

f« of 
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^' When the Governor General of Bengal in 
" 1778, made an extraordinary demand on 
^' the Zemindar of Benares for five lacks of 
** rupees, the Britifli empire, in that part of 
" the world, was furrounded with, enemies, 
^' which threatened its deftrudlion. In 1779^ 
a general confederacy was formed among 
the great powers of Indoftan for the ex-* 
pulfion of the Englifli from their Afiaticj 
*^ dominions, At this crifis the expedlation 
^ of a French armament augmented the 
^^ general calamities of the country. Mr^ 
^* Haftings is charged by the Committee, 
^* with making his firft demand under the 

** of Mr. Haftings from India, the queftion concerning 
** the rights of Zemindars was agitated at great length 
*< in Calcutta, and after the fulleft and moft accurate 
<* inveftigation, the Governor General and Council 
** gave it as their deliberate opinion to the Court of 
♦* Direftors, that the property of the foil is not in the 
«* Zemindar^ tut in the government; and that a Ze- 
** mindar is-merely an oflScer of government appointed 
<* to collefl: its revenues. Cheit Sing underftood him* 
/* felf to ftand in this predicament. *lam,' faid he, 
<« on various occafions, * the fervant of the Circar 
^ (government), and ready to obey your orders.' The 
*< name and office of Zemindar is not of Hindoo, but 
ff Mogul iuftitution." 

F4 '' falfe 
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•' falfe pretence that hoftilities had com^ 
^* menced with France. Such an infidioua 
*' attempt to pervert a meritorious adtion 
" into a crime, is new even in the hiftory 
*' of impeachments. On the 7th of July 
" 1778, Mr. Haftings received private 
" intelligence from an Englilla merchant at 
*' Cairo, that war had been declared hj 
*' Great Britain on the 23d of March, and 
*^ by France oh the 30th of April. Upon 
" this intelligence, confidered as authentic, 
" it was determined to attack all the F^'ench 
" fcttlements in India. The information was 
•' afterwards found to be premature j but in 
*' the latter end of Auguft, afecret difpatch 
*' vras received from England, authprifmg 
^' and appointing Mr. Haftings to take the 
*' meafures which he had already adopted in 
•' the preceding month, The Diredors and 
*' the board of Controul have exprefled 
" their approbation of this tranfadion, by 
^^ liberally rewarding Mr. Baldwyn, the 
^' merchant, for fending the earlieft intel- 
^*' ligence he could procure to Bengal. It 

*'* wa§ 
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^* was two days after Mr. Haftings^s inform 
** mation of the French war, that he 
^' formed the refolution of exading the 
*' five lacks of rupees from Cheit Sing, and 
*' would have made fimtlar exactions from 
** all the dependencies of the Company in 
*' India, had they been in the fan^e circum- 
** ftancps. The fa£t is, that the greiit Ze- 
*• mindars of Bengal pay as much to 
^' Government as their l^qds can afford : 
^' Chqit Sing's colledlions were above fifty 
lacks, and his rent ijiot twenty-four. 
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** The right of calling for extraordinary aids 
*' and military fervice in times of dangpr 
*' being univerfally eftabliihed in India, as 
*' it was forn^^rly ir^ Europe during the 
*' feudal times, the fubfequent condud: of 
" Mr. Haftings is explained and vindicated. 
" The Governor General and Council of 
*' Bengal having made a demand upon, a 
** tributary Zemindar for three fuccefliye 
•* years, ^d that demand having been rg. 
♦' fifted by their vaffal, they arejuftif^edin 
^* his punifhment, ^jThe iieceffities of the 

^' Company, 
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^* Company, in confeqiience of the critical 
^ fituation of their affairs in 1781, calling 
^ for a high fine ; the ability of the Ze- 
" mindar, who poffefred near two crores of 
**. rupees in money and jewels, to pay the 
^ fum required; his backwardnefs to com- 
** ply with the demands of his fuperiors ; 
** his difaffeaion to the Englifh intereft, 
•* and defire of revolt, which even then 
•* began to appear, and were afterwards 
** confpicuous, fully juftify Mr. Haftinga 
" in every fubfequent ftep of bis condudfc, 
^ In the whole of his proceedings it is mam-» 
*^ fed that he had not early formed a idefign 
" hoftile. to the Zemindar, but was regu-r 
" lated by events which he could neither 
" forefee nor controul. When the neceC- 
fary meafures which he had taken for 
fupporting the authority of the Com-* 
pany, by punilhing a refra£tory vaflal, 
" were thwarted and defeated by the bar-» 
" barous maffacre of the Britifh troops, and 
" the rebellion of Cheit Sing,* the appeal 
" was made to arms, an unavoidable rev6- 

^' lutioa 
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♦* lution took place in Benares, and tie 
*' Zemindar became the author of his owa 
^' definition. 

Here follows the concluding paflage, which is 

larraigned by the information, 

». 

♦^ The decifion of the Houfe of Commons on 
** this charge againft Mr. Haftings, is one 
*' of the moft lingular to be met with in the 
.** annals of Parliament. The Minifter, 
^' who was followed by the majority, vin- 
** dicated him in every thing that he had 
^* done^ and found him blameable only for 
*' what he intended to do ; juftified every 
*' ftep of his conduEl^ and criminated his 
*' propofed intention of converting the 
. ^' crimes of the Zemindar to thebenefit of 
*' the ftate, by a fine of fifty lacks of ru- 
** pees. An. impeachment of error in 
*' judgment with regard to the quantum of 
^' a fine, and for an intention that never was 
^' executed^ and never known to the ofFend- 
^ ing party, charaderifes a tribunal inqui-- 
^^ fttion rather than a Court of Parliament.'* 

Gentlemen, 
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Gentlemen, I am ready to admit that thia 
Jentiment might have been expreffed in language 
mpre referved and guarded ; but you will look to 
thefentiment iifelf, rather than to Its drefs ; to the 
mind pf the writer, and not to the bluntnefs with 
which he may happen to exprefs it. It is obvioufly 
the language of a warm man, engaged in the honeft 
defence of his friend, and who is brought to what 
he thinks a juft conclufion in argument, which 
perhaps becomes offenfive in ' proportion to its 
truth. Truth is undoubtedly no warrant for 
writing what is reproachful of any private man ; 
for if a member of fociety lives within the law, 
then if he offends it is againft God alone, and man 
has nothing to do with him ; and if he tranfgrefs 
the laws, the libeller fhould arraign him before 
them, inftead of prefuming to try him himfelf. But 
as to writings on general fuhje^s^ which are not 
charged a§ an infringement on the rights of indi^ 
riduals, but as of a feditious tendency, it is far 
otherwife. 

When, in the progrefs either of legiflation or 
of high national juftice in Parliament, they who 
are amenable to no law, are fuppofed to have 
j^dopted through miftake or error a principle which, 
if drawn into precedent, might be dangerous to the 
public ; I fhall not admit it to be a libel in the courfe 
of a legal and bona fide publication^ to ftate that 
fuch a principle had in fad been adopted ; for the 
people qf England are not to be kept in the darkj 
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touching the proceedings of their own repfefentat* 
lives. Let us therefore coolly examine this fup- 
pofed offence, and fee what it amounts ta — 

Firft, Was not the conduft of the Right Ho- 
norable Gentleman, whofename is here mentioned, 
^xai^ly what it is reprefented ? Will the Attorney 
General, who was prefent in the Houfe of Com- 
mons, fay that it was not ? Did not the minifter 
vindicateMr.Haftings in what he haddonSy and was 
not his confent to that article of the impeachment 
founded on the intention of levying a fine on the 
Zemindar for the fervice of the ftate, beyond the 
quantum which he the minifter thought reafon- 
able? 

^ . What elffe is this but an impeachment of error 
in judgment, in the quantum of a fine. 

So much for the firft part of the fentence, which, 
T-egarding Mr. Pitt only, is foreign to our purpofe ; 
and as to the laft part of it, which imputes the 
fentiments of the minifter to the majority that 
followed him with their votes on the queftion, that 
appears to me to be giving handfome credit to the 
majority for having voted from conviftion and not 
from curtefy to the minifter. To have fuppofed 
otherwife, I dare not fay, would have been a more 
Tiatural libel, but it would certainly have been a 
greater one — The fum and fubftance therefore of 
the paragraph is only this ; that an impeach- 
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Blent for an error in judgment, is not cohfiftent 
with the theory or the pra£kice of the Englifh 
Government. — So say I. 

- I fay without referve, fpeaking merely in the 
abftraft, and not meaning to decide upon the merits 
of Mr. Haftings* caufe, that art impeachment for 
an error in judgment is contrary to the whole fpirit 
of Englifh criminal juftice, which, though not bind- 
ing on the Houfe of Commons, ought to be a guide 
to their proceedings. I fay that their extraordinary 
jurifdidioA of impeachment, ought never to be 
aflumed to expofe error, or to fcourge misfortune, 
but to hold up a terible example to corruption and 
wilful abufe of authority by extra legal pains. 

If public men are always punifhed with due feve^ 
rity, when the fource of their mifcondud appears 
to have been felfijhly^ corrupt^ and criminal^ the 
public can never fufFer when their errors are 
treated with gentlenefs ; for no man from fuch 
proteftion to the magiftrate can think lightly 
of the charge of magiflracy itfelf, when he fees, 
by the language of the faving judgment, that 
the only title to it is an honefl and zealous inten- 
tion. 

Gentlemen, if at this moment, or indeed in any 
other in the whole courfe of our hiftory, the'ped- 
ple of England were to call upon every man in this 
impeaching Houfe of Commons, who had given 
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his voice on public queftions, or aded in authority 
civil or military, to anfwer for the iffues of our 
councils and pur wars, and if honeft fingle inten- 
tions for the public fcrvice were refufed as anfwers 
to impeachments, we Ihould have many relations to 
mourn for, and many friends to deplore. For my 
own part. Gentlemen, I feel I hope for my country 
as much as any man that inhabits it : but I would 
rather fee it fall, and be buried in its ruins, than 
lend my voice to wound any minifter, or other re. 
fponfible perfon, however unfortunate, who had 
fairly followed the lights of his underftanding and 
the didates of his confcience for their prefervation, 

Gentlemjen, this is no theory of mine, it is tha 
language of Englifh law, and the proteftion which 
it affords to every man in office, from the higheft 
to the loweft trufls of Government. 

In no one inftance that can be named, foreign 
or domeftic, did the Court of King*s Bench ever 
interpofe its extraordinary jurifdiftion, by infor- 
mation againft any magiftrate for the wideft de- 
parture from the rule of his duty, without the 
flainejl and clearejl proof of corruption. To every 
fuch application, not fo fupported, the conftant 
anfwer has been. Go to a Grand Jury with your 
complaint. God forbid that a magiftrate fhould 
fuflfer from an error in judgment, if his purpofe 
was honeftly to difcharge his truft. We cannot ftop 
the ordinary courfe of juftice \ but w;herever the 
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Court has a difcretion, fuch a magiftrate Is en-* 
titled to its proteftion. I appeal to the noble Judge, 
and to every man who hears me, for the truth and 
univerfality of this pofition. And it would be i 
ftrange folecifm indeed to affett, that in a cafe 
where the fupreme court of criminal juftice in the 
nation would refufe to interpofe an extraordinary 
though a legal jurifdiftion, on the principle that 
the ordinary execution of the laws fhould never be 
exceeded, but for the punifliment of malignant 
guilt, the Commons in their judicial capacity, 
growing out of the fame conftitution, fhould rejedt 
diat principle, and ftretch them ftill further by a 
jurifdiftion ftill more eccentric— Mzny impeach- 
ments have taken place, becaufe the law could 
not adequately punifh the objedts of them ; but 
whoever heard of one being fet on foot becaufe the 
Jaw upon princit>le would 7iot punifh them ? — Many 
impeachments have been^ adopted for a higher ex- 
ample than a profecution in the ordinary Courts, 
but furely never for a different example, — The 
matter, therefore, in the offenfive paragraph, is not 
only an indifputable truth, but a truth in the pro- 
pagation of which we are all deeply concerned. 

Whether Mr. Haftings, in the inftance,. ade(J 
from corruption, or from zeal for his employers, 
is what I have nothing to do with ; it is to be de* 
cided in judgment j my duty ftops with wifliing 
him, as I do, an honourable deliverance. — Whethei: 
the Minifter or the Commons meant to found this 
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articJe of the impeachment^ on mete error withoflt 
corruption j is likewife foreign to the purpofe- The 
author could only judge from what wa§ faid and 
done on the occafion. He only fought to guard the 
principle which is a common intereft, and the 
rights of Mr» Haffings under it; and was therefore 
juflified in pJblifliing, that an impeachraent,founded 
in error in judgment, was to all intents andpurpofes 
illegal, unconftitutional, and unjuft.— Gentlemeii, 
it is now time for us to return again to the work 
under examination* 

The author, having difcuffed th^ whole of the 
firft article through fo many pages, without feveh 
the imputation oiF an incorreQ: or intemperate ex- 
preffion, except ih the concluding paffage, the 
meaning of which I truft I have explained, goes 
on with the fame eameft difpofition to the dit- 
cuffion of the fecond charge refpefting the prin. 
ceffeS of Oude, which occupies eighteen pages, 
not one fyllable of which the Attorney CJeneratl 
has read, and on which there is riot even a glance 
at the Houfe of Commons ; the whole of this 
anfwer is irideed fo far from being a mere cloak 
for the introdudion of flander, that I aver It to 
be dne of the moft mafterly pieces of writing I ever 
read in my life : from thence he goes on to the 
chstrge of (^ontrafts and falaries, which occupies 
five pages more^ in which there is not a glance at the 
Houfe of Commons^ nor a word, tead By the Attorney 
Ginetal — He afterwards defends Mr. Haftings 
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agaiAft the charges refpefting the opium contra£ls. 
Not a glance at the Houfe of Commons ; not a word by 
the Attorney General. And in (hort, in this man- 
ner he goes on with the others to the end of the 
book. : 

Now is it poffible for any human being to be- 
lieve, that a man, having no other intention than to 
vilify the Houfe of Commons (as this information 
charges J y fhould yet keep his mind thus fixed and 
fettled as the needle to the pole, upon the ferious 
merits of Mr. Haftings defence, without ever ftray- 
ing into matter even queftionable, except in the 
two or three felefted parts out of two or three 
hundred pages. This is a forbearance which could 
not have exifled, if calumny and detraflaori had 
been the malignant objects which led him to the 
enquiry and publication. The whole fallacy there- 
fore arifes from holding up to view a few detached 
pajQTages, and carefully cpncealihg the general tenor 
:of the book. ' 

Having now finifhed moft, if not all of thefc 
m//V^/ obfervations, which it has beeri my duty 
to make vpon this unfair mode of profecution; 
it is but a tribute of common juftice to the Attor- 
ney General, (and which my perfonal regard for 
him makes it more pleafant to jay,) that none 
of my commentaries reflect: in the moft diftant 
manner upon him j nor upon the Solicitor for 
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the Crown, who fits near me, who is' a perfon 
of the moft corredk honor ; — far from it. The 
Attorney General having orders to profecute, in 
confequence of the addrefs of the Houfe to his 
Majefty, had no choice in the .mode; no means 
at all of keeping the profecutors before you in 
countenance, but by the courfe which has been 
purfued ; but fo far h?LS he been from enlifting into 
the caufe thofe prejudices, which it is not difficult 
to Aide into a bufinefs originating from fuch exalted 
authority, he has honorably guarded you againft 
them ; prefling indeed feverely upon my client, 
with the weight of his ability, but not with 
the glare and trappings of his high office. 

Gentlemen, I wifli that my ftrength would 
enable me to convinceyou of the author's finglenefs 
of intention, and of the merit and ability of his 
work, by reading the whole that remains of it. 
But my voice is already nearly exhaufted ; I am 
forry my client fhould be a fufFerer by my infir- 
mity ; one paffage ftowever is too ftriking and 
Important to be pafled over ; the reft I muft ti^uft 
to your private examination. The author having 
difcuffed all the charges, article by article, fums 
them all up with this ftriking appeal to his readers. 

♦^ The authentic ftatement of fads which has 
^' been given, and the arguments v^hich hgive 
♦^ been ecaplpyed, are, I think, fufEcient to 
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** vindicate the charafter and condufl: of 
** Mr. Haftings, even on the maxims of 
" European policy. When he was ap- 
** pointed Governor General of Bengal, he 
*' viras invefted vrith a difcretionary power 
** to promote the interefts of the India 
" Company, and of the Britifti empire ia 
" that quarter pf the globe. The general 
" inftrudions fent to him from his con- 
** ftituents were, * That in all your deli- 
" berations and refolutions, you make the 
** fafety and profperity of Bengal your 
" principal obje£t, aiTd fix your attention 
** on the fecurity of the poffeffions and, 
*^ revenues of the Company.' His fuperior 
^' genius fometimes afted in the Ipirit, 
" rather than complied with the letter, of 
•* the law; but he difchai::ged the truft, and 
" prefeved the empire committed to his 
" care, in the fame way, and with greater 
** fplendor and fuccefs than any of his 
" predeceffors in office: his departure from 
" India was marked with the lamentatioij^ 
" of the natives and the gratitude of hiss 

" countrymen j 
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** countrymen ; and on his return to Eng*» 
** land, he received the cordial congratu- 
** lations of that niunerOus and refpedkable 
*' fociety, whofe interefts he had promoted,' 
** and whofe dominions he had -protedled 
*' and extended." 

Gentlemen, if this be a wilfully falfe accouni: 
of the inftrufl:ions given to Mr. Haftihgs for his 
government, and of his conduft under them, the 
author and publifiier of this defence deferve the 
ievereft punifliment, for a mercenary impofition 
on the public. But if it be true that he was di- 
refted to make the fafety and profperity of Bengal 
the firft objeft of his^^attention, and that under 
his adminiftration it has been &fe and profperous } 
if it be true that the fecurity and prefervation of 
our poffeflions and revenues in Alia was marked 
cut to him as the great leading principle of his 
government, . and that thefe poffeflions and re- 
venues, amidft unexampled dangers, have been 
fecured and preferved ; then a queftion may be 
unaccountably nuxed with your confideration, 
much beyond the confequence of the prefeht pro- 
fecution, involving perhaps the merits of the 
impeachment itfelf which gave it birth ; a 
queftion which the Commons, as profecutors of 
Mr. Haftings, fliould iii common prudence have 
avoided ; unlefs that, regretting the unwieldy 
Ittngth of their proceedings agaiaft him, they 
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•^{hed to afford him the opportunity of this 
ftrange anomolous defence. — For although I am 
neither his counfel, nor defire to have any thing to 
do with his innocence ; yet in the collateral de- 
fence of my client, I am ^iven to ftate matter 
which may be confidered by many as hoftile to 
the impeachment. For if our dependencies have 
been fecured, and their interefb promoted, I am 
driven in the defence of my client to remark, that 
it is mad and prepofterous to bring to the ftandard 
of juftice and humanity, the exercife of a dominion 
founded upon violence and terror. It may and 
mull be true, that Mr. Haftings has repeatedly 
offended againft the rights and privileges of 
Afiatic government, if he was the faithful de- 
puty of a power which could not maintain itfelf 
for an hour, without trampling upon both : He 
may and mull have offended againft the laws of 
God and nature, if he was the faithful viceroy of 
an empire w relied in blood from the people to 
whom God and nature had given it : He may and • 
muft have preferved that unjuft dominion over a 
timorous and abjeQ: nation, by a terrifying, over- 
bearing, infulting fuperiority, if he was . the 
faithful admiuiftrator of your government, which 
having no root in confent or affeftion, no foun- 
dation in fimilarity of interefts, nor fupport from 
any one principle which cements men together in 
fociety, could only be upheld by alternate ftra- 
tagem and force. The unhappy people of India, 
feeble and effeminate as they are from the foftnefs 
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of their climate, and fubdued and broken as they 
have been by the knavery and ftrength of civiliza- 
tion, ftill occafionally ftart up in all the vigour 
and intelligence of infulted nature. To be go- - 
verned at all, they Inuft be governed with a rod 
of iron ; and our empire in the Eaft would over 
and over again have been loft to Great Britain if 
civil Ikill and military prowefs had not united their 
efforts to fupport an authority which heaven never 
gave, by means which it never can fandWon. 

Gentlemen, I think I can obferve that you are 
touched with this way of confidering the fubjed j 
and I can account for it. I have not been con- 
fidering it through the cold medium of books, but 
have been fpeaking of man arid his nature, and of 
human dominion, from what I have feen of them 
myfelf amongft reludant nations fubmitting to our 
authority. I know what they feel, and how fuch 
feelings can alone be repreffed. I have heard 
them in my youth from a naked favage, in the in- 
dignant charader of a prince furrounded by his 
fubjeds, addreffing the Governor of a Britifli 
colony, holding a bundle of fticks in his 
hand, as the notes of his unlettered eloquence. 
'' Who is it," faid the jealous ruler over the de- 
fart encroached upon by the reftlefs foot of 
Englifli adventure — " Who is it that caufes this 
*^ river to rife in the high mountains, and to 
*^ empty itfelf into the ocean ? Who is it that 
*' caufes to blow the loud winds af winter, and* 
G 4 " that 
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^^ that calms them again in the fummer f Who }s 
^' it that rears up the (hade of thefe lofty forefl^ 
*' and hlafts them with the quick lightning at hi$ 
" pleafure ? The fame being who gav^ to you a 
■ * country on the other fide of the waters, and 
*' gave our's to us; and by thistitle we will defend 
*^ it/' faid th^ variior, throwing dqwn his tonfo^ 
hawk |ipon the ground) and raifmg the war found 
of his natipn, Thefe are the feelipgs of fubjUf 
gated man all round the globe; and depend upon 
it, nothing but fgar will cpntro\il wjierg it is iij vaiii 
to look for ^ffeftion, 

Thefe refle£tions are the only antidotes to tholfe 
anathemas of fuperhuman eloquence which have 
lately Ihpok thefe walls. that furround us; but 
which it unaccountably fj^lls to my province, whe. 
thcr I will or no, a little to ftem the torrent of ; by 
reminding you that you havg a niighty fway in 
Afia, which cannot be maintained by the finer 
fympathies of life, or the. pradice of its charities 
aiid affeftions : What wiU they do for you when 
furrounded by two hundr^ thpufand men with 
artillei^y, cavalry, and elephants, calling upon you 
for their dominions which you have rpbbed them 
qf ? Juftice may, no doubt, in fuch a cafe forbid 
the levying pf a fine to pay a revolting, foldiery : 
Bj treaty may ftand in the way pf encreafmg a trir 
tjute to keep up the very exiftence of the govern- 
ment ; and delicacy foi women may fOrbid all en- 
tta^pe into a Zejiwai fpr money, whatever may be 
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the necefllty for taking it*-~ All thefe things muft 
ever be .occurring. But under the preffure of fuch 
conftant difficulties, fo dangerous to national ho- 
nour, it might be better perhaps to think of effec- 
tually fecuring it altogether, by recjilling our 
troops and our merchants, and abandoning our 
Oriental empire. Until this is done, neither reli- 
gion nor philofophy can be preijed very far into 
the aid of reformation and ptmiihment. If Eng- 
land, from a hift of ambition and dominion, viilk 
infift on maintaining defpotic rule over diftant and 
hoftile nations, beyond all comparifon more nu« 
mefous and extended than hcrfelf, and gives com- 
miffion to her viceroys to govern them with no 
other inftruftions than to preferve them, and to 
fecure permanently their revenues j with what 
colour of confiftency or reafon can flic place 
hcrfelf in the moral chair, and JiflFe£t to be fliocked 
at the execution of her own orders ; adverting to 
the exafl: meafure of wickednefs and injuftice ne- 
ceflary to their execution, and complaining only 
of the exce/s as the immorality^ confidering her 
authority as a difpenfation for breaking the com- 
msffids of God, and the breach of them as only 
punifhable when contrary to the ordinances of 
man. 

Gentlemen, fuch a proceeding begets ferious re* 
fledions. It would be better perhaps for the 
mafters and the fervants of all fuch governments, 
to join in fupplication, that the great author 
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of violated humanity may not confound them to- 
gether in one common judgment. 

Gentlemen, I find,, as I faid before, I have not 
fufEcient ftrength to go on with the remaining 
parts of the book. I hope, however, that not- 
frithftanding my omifTions you are now compleatly 
fatisfied, that whatever errors or mifconceptions 
may have mifled the writer of thefe pages, the jufti- 
fication of a perfon whom he believed to be in- 
nbcent, and whofe accufers had appealed to the 
public, was the fingle objed of his contemplation. 
If I have fucceeded in that objeft, every purpofe 
which I had in addrefling you has been anfwered. 

It only now remains to* remind you, that another 
confideration has been ftrongly preffed upon you, 
and, no doubt, will be infifted on in reply. 
— You will be told, that the matters which I 
have been juftifying as legal, and even meritorious, 
have therefore not been made the fubjeft of com- 
plaint ; and that whatever intrinfic merit parts of 
the book may be fuppofed or even admitted to pof- 
fefs, fuch merit can afford no juftification to the 
felefted paffages, fome of which, even with the 
context, carry the meaning charged by the infor- 
mation, and which are indecent animadverfions 
on authority. 

Gentlemen, to this I would anfwer (ftill pro- 
tefting as I do againft the application of any one 
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of the mnuendos,) that if you are firmly perfuaded 
pf thje fmglenefs aiid purity of the author's inten- 
tions, you are not bound to fubjeO: him to infamy, 
becaufe, in the zealous career of a juft and ani- 
mated compofition, he happens to have tripped 
with his pen into an intemperate expreflion in one 
or two inflances of a long work. If this fevere 
duty were binding on your confciences, the liberty 
of the prefs would be an empty found, and no 
man could venture to write on any fubjed, how- 
ever pure his purpofe, without an attorney at one 
elbow, and a counfel at the other. 

From minds thus fubdued by the terrors of 
punifliment, there could iffue no works of geniijs 
to expand the empire of human reafon, nor any 
mafterly compofitions on the general nature of go- 
vernment ; by the help of which, the great com- 
monwealths of mankind have founded their efta- 
blifliments ; much lefs any of thofe ufeful applica- 
tions of thejn to critical conjunftures, by which, 
from time to time, our own conftitution, by the 
e;xertion of patriot citizens, has been brought 
tack tp its ftandard. 

Under fuch terrors, all the great . lights of 
fcience and civilization muft be extinguifhed : for 
men cannot communicate their free thoughts to 
pjiq another with a lafli held over their heads. 



It is the nature of every thing that is great and 
ufeful, both in the animate and inanimate worlds 
to be wild and irregular; and we muft be con- 
t^ited to take them with their alIoy« which be- 
long to them or live without them. Genius breaks 
from the fetters of criticifm, but its wanderings 
arc fanfkioned by its majefty and wifdom, when 
it advances in its path ; fubje£t it to the critic, 
and you tame it into dulnefs. Mighty rivers 
break down their banks in the winter, fweeping 
away to death the flocks which are fattened on the 
foil that they fertilize in the fummer : The few 
may be faved by embaukments from drowning, 
but the flock muft perifli for hungei^. Tempefts 
occafionally ftiakeour dwellings, and'diffipate our 
commerce ; but they fcourge before them the lazy 
elements, which without ^ them would ftagnate into 
peftilence. 

In like manner, Libeityherfelf, the laftand beft 
gift of God to his creatures, muft be taken juft as 
Ihe is ; you may pare her down into bafhful regu- 
larity, and (hape her into a perfeft model of 
fevere fcrupulous law, but flie will be liberty no 
longer ; and you muft be content to die under the 
lafli of this inexorable juftice which you have 
exchanged for the banner of freedom. 

If it be aflted where the line to this* indulgence 
and impunity is to be drawn ; the anfwer is eafy. 

The 
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'i1\e liberty of the prefs on general /ubje6ls com- 
prehends and implies as much ftrid obfervance of 
pofitive law as is confiftent with perfeft purity of 
intentionj and equal and ufeful fociety ; and what 
that latitude is, cannot be promulgated in the ab- 
ftrad, but muft be 'judged of in the particular in* 
ftance, and consequently upon this occafion muft 
be judged of by you, without forming any poffible 
precedent for any other cafe j and where can the 
judgment be poffibly fo fafe as with the members 
of that Tociety which alone can fuffer if the writ- 
ing is calculated to do mifchief to the public. 

You muft therefore try the book by that crite- 
rion, and fay whether the publication was prema- 
ture and offenfive, or, in other words, whether the 
publiiher was bound to have fupprefied it until the 
public ear was anticipated and abufed, and every 
avenue to the human heart or underftanding fe- 
cured and blocked up. 

I fee around me thofe, by whom, by and by^ 
Mr. Haftings will be moft ably and eloquently de- 
fended * J but I am forry to remind my friends^ 
that but for the right of fufpending the public 
judgment concerning him till their feafon of ex- 
ertion comes round, the tongues of angels would 
be infuf&cient for the talk. 

* Mr. Law, Mr. Plumer, and Mr. Dallas. 

Gentlemen, 
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Gentlemen, I hope I have now perfofmed my 
duty to my client ; I fmcerelyhope that I have j 
for, eertainly, if ever there was a man pulled the 
other way by his interefts and affeftions,— if ever 
there was a man who fliould have, trembled at the 
fituation in which I have been placed on this occa- 
fion ; it is myfelf, who not only love, honour, and 
relpeft, but whofe future hopes and preferments are 
linked from free choice with thofe who. from the 
miftakes of the author, are treated with great fe- 
verity and injuftice, ^Thefe are ftrong retard- 
ments; but I have been urged on to aftivity by con- 
fiderations, which can never be inconfiftent with 
honourable.attachments, either in the political or 
fecial world ; the love of juftice and of liberty, 
and a zeal for the conftitution of my country, 
which is the inheritance of our pofterity, of the 
' public, and of the world. 

Thefe are the motives which have animated me in 
defence of this perfon, who was an entire ftranger 
to me; whofe fhop I never go to; and the author 
• of whofe publication, as well as Mr. Haftings 
who is the objeft of it, I never fpoke to in my 
life. 

One word more. Gentlemen, and I have done. 
Every human tribunal ought to take care to admi- 
nifter juftice, as we look hereafter to have juftice 
adminiftered to ourfelves. Upon the pfinciple 

which 
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'which the Attorney General prays fentence updti 
my client, — God have mercy upon us. — -Inftead of 
(landing before him in judgment with the hopes 
and .confolations of Chrifdans, we miift call upon 
the mountains to cover us ; for which of us can 
prefent for omnifcient exaniination, a pure, un- 
fpotted and faultlefs courfe. — But I humbly expeA 
that the benevolent Author of our being will judge 
us as I have been pointing oiit for your example. 
— Holding up the great volume of our lives in his 
hands, and' regarding the general fcope of them ; 
if he difcovers benevolence, charity, and good- 
will to man beatiiig in the heart, where he alone 
can look ;-r-if he finds that our condud, though 
often forced out of the path by our infirmities, has 
been in general well direfted ; his all-fearching 
eye wijl affuredly never pjurfue us into thofe little 
corners of our lives, much lefs will his juftice 
feled them for punilhment, without the general 
context of our exiftence ; by which faults may be 
fometimes found to h^ve grown out of virtues, and 
very many of pur heavieft offences to have been 
grafted by human imperfeftion, upon the bell 
and kindeft of our affeftions. No, gentlemen, be- 
lieve me, this is not the courfe of divine juftice, 
or there is no truth in the Gofpels of Heaven.— ^ 
If the general tenor of a man's conduft be fuch 
as I have reprefented it, he may walk through 
the.fliaidow of death, with all his faults about him, 
with as much chearfulnefs as in the common 
paths of life j tecaufe he knows, that inftead of ^ 

ftern 
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ftern accufcr to cxpofe before the author of hh 
nature thofe frail paffages, which Hke the fcored 
matter in the book before you chequers the vo- 
lume of the brighteft aitd beft-fpent life, his 
mercy will obfcure them from the eye of his 
purity, and our repentance blot them but for 
ever. 

All this would I admit be perfeftly foreign, 
and irrelevant, if you were fitting here in a cafe 
of property between man and man, where a ftriA 
rule of law muft operate, or there would be an 
end in that cafe of civil life and fociety. 

It would be equally foreign, and IGIl more 
irrelevant, if applied to thofe ihameful attacks 
upon private reputation which are the bane and 
difgrace of the prefs ; by which whole families 
have been rendered unhappy during life, by 
sfperfions cruel, fcandalous and unjuft. Let 
SUCH LiBELJLEits r^membct^ that no one of myprin-' 
eipkiof defihce can at any time or upon any occajion 
ivet apply to Jhield them fnm punijhment ; be- 
caufe fuch condttd is not only an infringement 
of the rights of men, as they are defined by ftti^t 
law, hut is ahfolutely incompaiihle with bmor^ 
honejiy^ or mijiaken good intention^ 

On fuch men let the Attbfniy^ General bring 
forth all the artillery of his office, and the thanks 
and bleilmgs of the ivhole public will follow himi. 

But 
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But this is a totally different cafe. Whatever private 
calumny may mark this work, it has not been 
made the fubjeft: of complaint, and we have there- 
fore nothing to do with that, nor any right to 
confider it. 

We are trying whether the public could have 
been confidered as offended and endangefed, if 
Mr. Haftings himfelf, in whofe place the author 
and publifher have a right to put themfelves, had, 
under all the circumftances which have been con- 
fidered, compofed and publifhed the volume under 
examination. That queftion cannot in common 
fenfe be any thing refembling a quejiion of law, 
but is a pure queftion of fact, to be decided 
on the principles which I have humbly recom- 
mended. I therefore alk of the Court, that the 
book itfelf may now be delivered to you. Read it 
with attention, and as you find it pronounce your 
verdift. 



H REPLY 
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REPLY, 



^ Ma. Attorney General* 

> Gentlemen of the Jury^ 

MY learned friend and I ftand very mtich con-, 
trafted with each other in this caufe.— -To him 
belong infinite eloquence, great ingenuity, and 
power of perfuafion, beyond that which I almoft 
ever knew fall to any man's fhare, and a power 
of language greater than that which ever met 
my ear. 

In his fituation, it is not only permitted to hiill, 
but it is commendable in him, it is his duty to his 
client, to exert all thpfe f?^cuUies, to comprehend 
every poflible topic that by the utmoft ftretch of 
ingenuity can poffibly be introduced into the moft 
remote conneftion with this caufe. I on the 
other hand, gentlemen, muft difclaim thofe qua- 
lities which I afcribe to my learned friends— namely j| 
that ingenuity, that eloquence, and that power of 
words; but if they did belong to me, we ftan4 
<ontrafted alfo in this circumftance, that I durft 
Bot in my prefent fituation ufe them^ whatever 

little 
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little effort I might make to that effe£l in a private 
caufe, and afting the part fimply of an advocate- 
yet all that I muft abandon, by recoUeding the* 
fituation in which I ftand, which is not that fimply 
of an advoca.te. 

Gentlemen, however unworthily, fo it is, that 
I Hand in the fituation of, I believe I may fay, the 
firft officer of his Lordfhip's Court ; therefore the 
utmoft plain dealing, the plainefl comnjon fenfe, 
and clearefl argument that I can ufe, the utmoft 
bona fide^ with the Court and Jury, are the duties 
incumbent upon me. 

In that fpirit therefore, gentlemen, you will not 
expeft from me the difcharge of my duty, in any 
other way than by the moft temperate obfervation, 
and by the moft corred and the fairefl reafoning 
in my power. 

One fhould have thought from the general turn 
of my learned friend's arguments, that I had in this 
information imputed it as a crime to the deceafed 
gentleman whom he has named, and whom I 
think I hardly recoUedt ever to have heard named 
before, that I had imputed it to him as an offence, 
merely that he reafoned in defence of Mr. Haftings 
ably and eloquently, as is afferted. 

My learned friend has faid, that I have picked 
out paffages here and there difconneQ:ed and dit 
H 2 jointed, . 
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jointed, and have omitted a vaft variety of other 
paffages. I hardly think that the fecond obferva- 
tion would hkve been made, had it not been for 
the fake of his firft, but inafmuch as I ftudioufly 
avoided and would infert no one fingle line that 
confifted of fair reafoning and defence for Mr. 
Haftings, inafmuch as it was no part of my duty 
fo to do ; he has exculpated me by faying, that 
loading an information with that which was not 
immediately to the point, was a thing which I 
avoided with propriety. 

This book, as my learned friend himfelf has 
defcribed it to you, and read the greater part, 
confifts of many diflferent heads ; it confifts of an 
hiftorical narration of fafts, with that I do not 
quarrel.— It confifts of extrafts from original 
papers, with that I do not quarrel. — It confifts of 
arguments, of reafoning, and of very good decla^* 
mation, with that I do not quarrel. — But it con- 
fifts alfo of a ftain, and a deep ftain, upon your 
reprefentatives in Parliament, 

. My learned friend fays that this is written with 
a friendly zeal for Mr. Haftings. I commend that 
^eal ; but at the fame time you will permit me to 
diftinguifh, if that could avail, between the zeal 
of an author for Mr. Haftings, and the cold 
lucrative motives of the printer of that author's 
work. It is the duty of that printer to have that 
Vprk reyifed by fome one elfe, if he has not thq 

capagity 



capacity to do it himfelf, to fee that poifbn dofes not 
circulate among the public* It is his bounden duty 
to do that ; zeal cannot excufe or exculpate the 
author, much lefs the mechanical printer ; though 
perhaps if this had been fhewn in manufcript as 
the work of a zealous friend, great allowance 
might have; been made for that zeaL 

My learned friend, for the purpofes of argument^ 
deviated into almoft every field that it was^poffible 
for knowledge fuch as his — for reading, ex- 
perience, knowledge of human nature, and every 
thing that belongs to it ; he has deviated into it 
at great length, and nine tenths of his argument 
confifted of it, Inftead of that, what is this queftion 
— ^the coldeft, the duUefl-, the drieft of all poffible 
queftions j it is neither more nor lefs than this. 
Whether when the great tribunal of the nation is 
carrying on its mo ft folemn proceeding, for the 
benefit and for the interefts of the nation, while 
that is depending, and not yet finally concluded, 
the accufers, the Houfeof Commons, who carry up 
their impeachment to the Houfe of Lords, are 
flandered by being called perfons afting from 
private and interefted animofity; perfons who 
ftudioufly, when they find a meritorious fervant of 
the country come home crowned with laurels, 
(as it is expreffed,) are fure to do what ? To im- 
peach and to ruin bim# 

H3 I&all 
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1 fhall alfo ftudioufly avoid any thing refpeftiflg 
politics or party. I fhall ftudioufly avoid any thing 
refpefting the conduft of any men in another place; 
and my learned friend will excufe me alfo^ if I 
don't ftate my own. 

Thefe I avoid for this reafon, that when we are 
within thefe walls, we are to betake ourfelves to 
.the true and genuine principles of our law and 

* conftitution ; it is not that a pifture of oppreffion 

• of one man is to jufiify the calumniating other 
,men ; it will juftify the defending that man, but it 
will not juftify a ftain upon the Houfe of Com- 
mons of this country. And, gentlemen, furely this 
author, confiderable as \ie is as a man acquainted 
with compofition, betrays himfelf the caufe of Mr. 
Haftings, as I fhould think ; at leaft he does Mr. 
Haftings no fervice, by deferting and abandoning 
the declamation, and the reafoning of which he 
feems to be a confiderable matter, and deviating 
into flander and calumny upon the Houfe of Com- 
mons, the accufers of that gentleman. 

My learned friend has ufed an analogy, and he 
fays the Houfe of Commons is a Grand Jury ; I 
clofe with him in that analogy ; I afk you, as lovers 
pf good order, as men defirous of reprefling licen- 
tioufnefs, . as perfons who wifli that this country 
fliould be decently and well governed, whether you 
would endure for an inftant, if this were an 
information againft a deifendant, who publiflied 

that 



that a Crand Jury found that bill, not becaiife they 
thought It a right thing that the perfon accufed 
(hould be put upon his trial, but that they found 
the indiftment againft him becaiife he was mieri- 
torious, that they did it from principles of 
private animofity, and not with a regard to public 
juftice. 

If an indidment was brought before you for a 
flander of that fort upon a Grand Jury, could you 
hefitate an inftant, in faying that it was repre- 
henfible, and a thing not to be endured ? why 
then, if the whole reprefentatives 6f the nation are 
afting in that capacity, if after many years in* 
yeftigation they bri^ng charges againft any indi- 
vidual, is it any apology, juftification it cannot 
be, for the author of this in his zeal for his friend, 
to tack to it that which muft be a difgrace to the 
country if it is true, and therefore inuft not be 
circulated by any perfon whatever. 

The commendation which even, my learned 
friend has beft owed upon this work, the paflionate 
and animated manner in which he has recom^ 
mended it to your perulal, and that of every msin 
in the country, moft manifeftly proves what I ftated 
in opening this caufe j which was, that when fuch 
mifchief as this is in a book, written by a perfon of 
no mean abilities, it comes reqommended to,' and 
in fa£t mifleads the beft underftandings in the 
copntry. I leave any man to judge of whfit muft 

H4 be 
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be the mifchievous tendency of that, compared 
with the Tquibs, paragraphs, and idle trafli of tlie 
day, which frequently die away with that day* 
Upon this principle certainly it was that thofe 
paffages which I feleded and put into this infor- 
mation, and which immediately regard the Houfe 
of Commons, naturally gave oflfence to the 
Houfe : they felt themfelves calumniated and af- 
perfed, and deferving redrefs from a Jury. 

My Icatned friend fays — ^Why don't the Houfe 
of Commons themfelves punifh it ? Is that an argu- 
ment to be ufed in the mouth of one who recom- 
mends clemency ? Does he recommend the 
iron hand of power coming down upon a 
man of this fort, and not temperately, wifely, 
judlcioufly bow to the common law of this country, 
and fay let him be dealt with by that common 
law ? — There he will have a fcrupuloufly impartial 
trial ; there he will have every advantage that the 
meaneft fubjeft of the country is intitled to. 

But, fays my learned friend, paffages are fele£led 
from diftant pages and tacked together ; the con- 
text between muft explain the meaning of thofe 
paffages ; and he compares it to taking one half of 
a fentance, and tells you that if any man fhould 
fay, there is no God, taking that part alone, he 
iXrpuld be a blafphemer ; taking the whole verfe, 
that the fool hath faid in his heart there is no 
God, in that fenfe it Becomes direftly the reverfe 
of blafphemy — ^Now has he found any one garbled 

fentencc 
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fentence In the whole courfe of this Information ? 

4 

Is not every one a clear, diftinft, and feparate 
propofition ? 

On the contrary, when he himfelf accufes me, 
not perfonally but officially, of not having ftated 
the whole of this volume upon record, and under- 
taking to fupply my defefts, he miffes this very 
fentence : 

*' AfTertions fo hardy, and accufations fo 
" jitrocious, ought not to have been in- 
*' troduced into the preamble of an im- 
*' peachment, before an aflembly fo refpec- 
*' table as the Houfe of Peers, without the 
" cleareft and moll uncontrovertible evi- 
" dence. In all tranfadtions of a political 
*' nature there are many concealed move- 
** ments that efcape the detedion of the 
" world ; but there are fome fads fo broad 
" and glaring, (o confpicuous and pro- 
" minent, as to ftrike the general eye, and 
" meet the common level of the human 
" underftanding/* • 

Now, Gentlemen, I only adduce this to fhew, 
that it is poilible that two leaves may be turned 

over 



t <o6 j 

ovtr at once, on the defendant's fide of the quefl 
tion } and likewife to fhew you that I have not, fo# 
the purpofe of accufation, culled and picked out 
every paffage that I might have picked out, of 
every one that would bear an offenfive conftruc* 
tion } but have taken thofe prominent parts where 
this author has abandoned the purpofe my learned 
friend afcribes to him, that of extenuating the 
guilt imputed to Mr. Haftings, and of fhewiug that 
he had merit with the public, rather than demerit j 
and to fliew that I have betaken myfelf to the fifth 
head of his work, as I enumerated them before, 
where he does not content himfelf with executing 
that purpoife, but holds out the Houfe of Gommons 
as perfons aftuate4 by private malice, not only in 
the eyes of the fubjeds of this country, but alfo to 
furrounding nations, whofe eyes are unqucftion- 
ably upon this country, throughout the whole 
courfe of the proceeding. 

I would a(k you, whether any reafonable anfwer 
has been given to the interpretation, which I put 
upon the Various pafTages in this book? 

The firil of them, I admit with my learned friend. 
Is fimply an introduftion; and is ftated in the infor- 
mation, merely to fliew that the author himfelf knew 
the pofition and ftate of things ; that the impeach 
menthad been carried up to the Houfe of Lords, 
and was there depending for their judgment* 

Then 
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Then, after having reafoned fomewhat upon the 
intfodudbion to thefe feveral articles of impeach- 
ihent, and after having ftated that thefe had been 
circulated in India, he goes on to fay, 

*' Will accufations, built upon fuch a bafelefs 
" fabric, prepoffefs the public in favor of 
*' the impeachment ? What credit can we 
*' givp to multiplied and accumulated 
*' charges, v^hen we find that they ori- 
" ginate from mifreprefentation and falf- 
« hood?" 

My learned friend himfelf told you, in a fubfe* 
quent part of his fpeech, that thofe accufations 
originated from an inquiry which lafted two years 
and a half by a Secret Com'mitte of the Houfe of 
Commons, (of which I myfelf was a pretty labori- 
ous member ;) if that be fo, what pretence is there 
here for impregnating the public wit^i a beUef, 
that from falfe, fcandalous and fabricated materi- 
als, thofe charges did originate ? Is not that giving 
a direfUy falfe impreffion to the public from that 
which is true ? Are not thofe to be protected from 
flander of this fort, who take fp much pains to in- 
veftigate what appears to them in the refult to be 
a fit matter not for them to decide ultimately 
upon, but to put in a courfe of trial, where ulti- 
mately juflice will be done. 

Has 



Has my learned friend attempted any explana- 
tion, or other interpretation, to be put upon thefe 
words, than that which the information imputes* ? 

" If after exerting all your efforts in the caufe 
" of your country,you return covered with 
"laurels, and crowned with fuccefsj if 
you preferve a loyal attachment to your 
Sovereign, you may expedt the thun- 
ders of parliamentary vengeance ; — ^you 
will certainly be impeached and proba- 
bly be undone.'^ 






Is it to be faid, and circulated in print all over 
the world, that the Houfe of Commons is com- 
pofed of fuch materials that exadly in propor- 
tion to a man's merit is their injuftice and inhu- 
man tyranny— Is that to be faid Or printed freely, 
under the pretext that the author is zealous in the 
intereft of a gentleman under misfortune ? 

But it is faid there are forty libels every day 
publifhed againft this gentleman, and no one is 
permitted to defend him : — ^Let all mankind de- 
fend him : — Let every man that pleafes write what 
he will, provided he does it within the verge of the 
law, if he does it as a manly and good fubjeflr, 
confining himfelf to reafonable arid good argument. 

My 
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My .learned friend, fays, Ifyou flop this, the 
prefs is gagged ; that it never can be faid with im- 
punity, that the King and the conftable are in the 
feme predicament.— The King and the conftable 
are in one refpeft in the fame perdicament, with 
infinite differeiTce in the gradition, and an infinite 
difference in the comparifon ; but without all quef^ 
tion, both are magiftrates : the one the higheft, to 
whom we look with awe and reverence; but though 
of the fame genus, not of the fame fpecies j that 
may be everlaftingly faid in this country, and ever* 
Jaftingly will be faid» 

But is this the way to fecure the liberty of the 
prefs, that at the time when the nation is folemnly 
engaged in the inveftigation of the conduft of one 
of its firft fervants, that that fervant fhould not 
only be defended by fair argument and reafon, as 
fer as it goes, but that his accufers are to be 
charged with malice and perfonal animofity againft 
that iptdividual ? 

If the audacious voice of flander fhould go fo 
high as that, who is there that will ever undertake 
to be an aocufer in this country, I am fure I for 
one, who fometimes am called upon (I hope as 
fparingly as public exigency will admit of to exer- 
cife that odious and difagreeable talk), would with 
pleafure facrifice my gown, if I faw it eflablifhed 
that even the higheft accufers that this country 
^snQws are un4^r the pretence of the defence of an 

individual 
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individual to be vilified as thefe accufers are : Can 
fubordinate accufers expeQ: to efcape ? 

Gentlemen, give me leave again to remind you, 
that nothing can ever fecure a valuable bleffing fo 
cfFeftually as by enforcing the temperate, legal, and 
difcrete ufe of it ; and it cannot be neceffary for 
the liberty of the prefs, that it (hould be licentious 
to fuch an extreme. Believe me, that if this coun- 
try (hould be worked up, as I expreffed it yefterday, 
to a paroxyfm of difguft againft the licentioufoefs 
of the prefs, which has attacked all ranks of men, 
and now at laft has mounted up to the legiflative 
body, perhaps it never can be in greater danger ; 
and fomething may be done in that paroxyfm of 
difguft that may be the gradual means of fapping 
the foundation of that beft of our liberties^ 

Is it npt obvious to common fenfe, that if the 
whole country is rendered indignant by the licen* 
tioufnefs of the prefs knowing no bounds, that 
that is the inftant of its greateft hazard I Befides, 
isthe folly of the fubjefts of Great Britain fuch, that 
in order to enjoy a thing in all its perfeftion, and 
to all its good purpofes, it is neceffary to encourage 
its extremeft licentioufnefs ? If you do encourage 
its extremeft licentioufnefs, and this I venture to 
call fuch, when the great accufatorial body of the 
nation is flandered in this manner : if you give it 
that encouragement to day, no man can tell whera 
4t will reach this day twelvemonth. 

Therefore 



Therefore, fo far from cramping the ptefs, fo 
far from Tapping it$ foundation, fo far from doing 
it an injury ; on the contrary,, you are taking the 
fureft means to preferve it, by diftinguiftiing the 
two parts of this book, and by faying. True it is 
that any man is at liberty to expound and to ex- 
plain the conduQ: of another; to juftify it if he 
pleales in print, by dating in a manly way that 
which belongs to his fubjeft j but the moment that 
he fteps afide, and flanders an individual, much 
more the awful body of the reprcfentatives of the 
people, there he has done wrong ; he has trefpaffed 
upon the liberty of the prefs, and has imminently 
Jiazarded its exiftence as far as in him lay. 

Gentlemen, lay y6ur hands upon your hearts, 
aik yourfelves as men of honour, becaufe I 
know that binds you as much as your oaths ; aft 
yourfelves, whether the true meaning of this libel 
is not, that not from public grounds, not from 
convidipn, not with a view to render public 
fervice, but from private pique, from private ma^ 
lice, from bye motives, which I call corruption^ 
the Houfe of Commons have been induced to fend 
this Gentleman to an enquiry before the proper 
tribunal, and that too as the libel expreffes it, 
without even reading it, without confideration, 
without hearing. Judge I fay, whether that be 
not the true expofition of this libel, and then,Gen^ 
tlemen, confider with yourfelves what the effeft 
will be, if you ratify and confirm fuch a libel, by 
ftiffering this defendant to efcape. 

SUMMING 



cent ; — -it belongs to the great fearcher of hearts^ to 
know whether men are innocent of not ; we are to 
judge of the guilt or innocence of menv(becaufe we 
have no oth^r rale to go by) by their 6vert a-ete, 
from what they have done. 

In applying the innuendos, I accede intirely to^ 
what was laid down by the Counfel for the Defend- 
ant, and which was admitted yefterday by the 
Attorney General, as Counfel for the Grown^ that 
you muft, upon this information, make up your 
minds, that this was meant as an afperfion upon 
the Houfe of Commons — ^and I admit alfo, that in 
forming your opinion, you are not bound to con- 
fine your enquiry to thofe detached paffages which 
the Attorney General has felefted as ofTenfive 
ihatter, and thefubjeft of profecution. 

But let me on the other fide warn you, that 
though there may be much good writing, good ar- 
gument, morality and humanity in many parts of 
it, yet if there are offenfive paffages, the good part 
will not fan£tify the bad part. . . 

Having ftated that, I ought alfo to tell you, that 
in order to fee what is the fenfe, to be fairly im- 
futod to thofe paffages that are culled out as the 
offenfive paffages, you have a right to look at all 
the context ; you have a right to look at the whole 
book ; and if you find it has been garbled, and 
that the paffages felefted by the Attorney General 
do not bear the fenfe imputed to them, the man 

has 
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has a right to be acquitted ; and God forbid ht 
(hould be conviftcd* - 

It is .for you, upon reading the information^ 
which if you go out of Court you will undoubt* 
edly take with you, comparing it with this pam- 
phlet, to fee whether the fenfe the Attorney Gene- 
ral has affixed, is fairly affixed; always being 
guided by this, that where it is truly ambiguous 
and doubtful, the inclination of your judgment 
Ihould be on the fide of innocence ; but if you find 
you cannot acquit him without diftorting fentences 
you are to meet this cafe, and all other cafes as I 
Hated yefterday, with the fortitude of men, feeling 
that they have a duty upon them fuperior to all 
, leaning to parties ; namely, adminiftering juftice 
in the particular caufe. 

It would be in vain for me to go through this 
pamphlet which has been juft put into my hand^ 
and to fay whether the fenfe affixed is the fair 
fenfe or not. As far as difclofed by the informal 
tion, thefe paffages aflford a ftrong bais, that the 
fenfe affixed to them is the fair fenfe j but of that you 
will judge, not from the palTages themfelves merely, 
but by reading the context or the whole book, fo 
much at leaft as is necelTary to enable you to afcer- 
tain the true meaning of the author* 

If I were prepared to comment upon the pam- 
phlet, in my fituation it would be improper forme 

I 2 to 
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to do it } my duty is fulfilled when I point out to yoa 
what the queftions are that are propofed to your 
judgment, and what the evidence is upon the quef- 
tions ; theTcfultis your's and your'6 only. 

The Jury withdrew for about two hours ^ when 
they returned into Court with a Verdiii 
finding the Defendant 

NOT GUILTY. 



Mr. 
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Mr. STOCKDALE has fubjoincd to the 
foregoing account of his Trial, the follow- 
ing pages^ as the moft comprehenfive, as 
well as the latcft thing extant, on the fubjeft 
of criminal proceedings againft Libels,, and 
the province of the Jury in trying them : a 
fubjed which has long interefted the Public, 
and been the fubje€t of frequent contro- 
yprfy, 

The following argument w^s delivered by 
Mr. Erfkine, in the Court of King's Bench, 
on Wednefday, November 15th, 1784, in 
fupport of an application for a new trial for a 
fuppofed mifdireftioa of the Judge, * on 
the trial of th$ Dean of St. Afaph, at 
Shrewlbury ; the learned judge's charge to 
the jury, for the fuppofed error in whiqh 
the application for a new trial, and the 
following argument In fupport of it were 
piade, is not inferted : As it was only the 

* Sir Francis Builer, Bart. 

I 5 ufual 



ufual charge in fimilar cafes, in conformity 
to the eftabiifhed pradice of the Court of 
King's Bench, for fome years before, 
viz. That the jury were bound to conviiS 
the publiflier on proof of the publication, 
and of the meaning imputed to it by the in- 
nuendos upon the record, however innocent 
or even meritorious they might confider thq 
matter publiflied. 

This dodrine, which did not originate with 
the great and venerable Earl 'Mansfield, but 
which had been adopted for fome years before 
his time, Is queftioned by the following ar^ 
gument, as contrary to the more ancient 
law of England, and Wa» delivered in reply to 
others never publifhed. The dod:rines how-r 
ever contained in it were over-ruled by the 
judgment of the Court of King's Bench ; by 
^which the confined province of the jury, to the 
finding of tlie publication, and the innuendos^ 
was again' eftabiifhed to be law ; the authority 
of which Mr. Stockdale does not prefume to 
difpute. The atgunients however, by which 
the contrary opinion may be maintained, have 
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l:icen confidered by many of the greateft law- 
yers in England to be too important to be 
loft J and are the rather preferved by Mr. 
Stockdale, a^ Mr. Erlkine, in his defence on 
his late Trial, infifted as formerly ; and not- 
withftanding thefe judgments to the contrary 
upon the right of the jury to acquit hiih upon 
what they fhould find refpedting his intention 
as publiflier, and their opinions of what he 
had publiflied *. 

* It is worthy of remark, that after the Dean of St, 
Afaph had been convifted, on proof of the publication, 
according to the doftrine ratified as law by the Court 
of King's Bench, which (hut out from both Judge and 
Jury at the trial the quality of the thing publiihed, he 
was finally and completely difcharged from the profecu- 
tion, by a motion made by Mr. Erfkine in arreft of judg- 
ment. The Court unanimoufly declaring. That no Libel 
was ftated on the record. Therefore, upon this princi- 
ple, a perfon who has pubiifhed nothing criminal, may 
be fubjefted to the expence and difgrace of a conviflion 
by his country; becaufe, as the law ftands, a Judge cannot 
give his opinion on the queftion of Libel, or no Libel, 
at the trial— we fay cannot, becaufe the opinion of any 
particular judge, on this important fubjeft, cannot be 
collefted from his direftions on a trial for a Libel. For 
a judge, lentil the law be otherwife declared by Parlia- 
ment, may confider his private judgment as bound by a 
feries of high and refpedtable decifionSf 

I A ARGUMENT 



A R G U M E N T 

IN SUPPORT OF i 

THE RIGHTS OF JURIES. 

The Hon. T. Erskine. 

T AM now to have the honour to addrefs myfelf 
tQ your Lordfhip, in fupport of the rule granted 
to m^ by the Court upon Monday laft, which, as 
Mr. Bearcroft has truly faid, and feem^d to maCrk 
the obfervation with peculiar emphafis, is a rule 
for a new trial. Much of my argument, accord- 
ing to his notion, points another way ; whether 
its direSion be true, .or its force adequate to the 
objea:, it is now my bufinefs to ihew, 

Ii| rifmg to fpeak at this time, I feel all the ad- 
vantage conferred by the reply over thofe whof<? 
arguments are to be anfwered ; but I feel a difad- 
vantage likewife which mufl fuggeft itfelf to every 
intelligent mind. 

In following the pbjeftions of fo many learned 
pej-fons, offered in different arrangements upon a 
iubjed fp complicated and comprehenfive, there 
is much ds^nger of being drawn from that method 
and order which can alone faflen convidion upon 
unwilling minds, or drive them from the fhelter 
which ingenuity never fails to find in the labyrinth 
of a defultory difcourft. 

The 
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The fenfe of that danger, and my own inability 
to llruggle againft it, kd me originally to deliver 
to the court, certain written and maturely confi- 
dered propofitions, from the eftablifliment of which 
1 fefolved not to depart, or to be removed, either 
in fubftance or in order, in any ftage of the pro- 
ceedings, and by which I mull therefore this day 
unqueftionably ftand or fall. 

Purfuing this fyftem I am vulnerable two ways, 
and in two ways only. Either it muft be fliewn 
that my propofitions are not valid in law ; or ad- 
mitting their validity, that the learned judge's 
charge to the jury tit Shrewlbury was not repug- 
nant to them : there can be no other poflible ob- 
jetSions to my application for a new trial. 

My duty to-day is therefore obvious and fira*. 
pie; it is, firft, to rermaintain thofe propofitions ; 
and then to fhew, that the charge delivered to the 
jury at Shrcwfbury was founded upon the abfolute 
denial and reprobation of them. 

I begin therefore, by faying again in my own 
original words, that wheii a bill of indiftment is 
found, or an information filed, charging any crime 
or mifdemeanor known to the law of England, 
and the party accufed puts himfelf upon the coun^ 
try by pleading the general iflue, not guilty :— 
the jury are generally charged with his delive- 
rance from .that crime, and not specially from 
the fad or fads, in the commiflion of which the 
indidment or information 'charges the crime to 

confiftj 



ijoirifiD:; much lefs from any fingle faS:, to the 
cxclufion of others charged upon the fame record. 

Secopdly, That no aft which the law in its ge- 
fieral theory holds to be criminal, conftitutes itt 
itfelf a crime abftraSed from the mifchievous inr 
tentLon of the aftor. And that the intention, even 
where it becomes a fimple inference of legal reafop 
from a hSt or fafts eftabliflied, may, and ought 
to be colleded by the jury, with the judge's affift- 
ance. Becaufe the ad charged, though eftabliflied 
as a fa€t in a trial ew *&? general iffucj does not ne- 
ceffarily and unavoidably eftablifli the criminal in- 
tention by any abstr^^ct ccmclufion of law; the 
jeftablifhment of the hSi being ftill no more than 
full evidence of the crime, but not the crime itfelf; 
unlefs the jury render it fo themfclves, by refer- 
jring it voluntarily to the court by Ipecial verdifl:. 

Thefe two propofitipns, though worded with 
cautious precifion, and in technical language, to 
prevent the fubtlety of legal difputation in oppofi- 
tion to the plain underflanding of the world, nei- 
ther do nor were intended to convey any other fen- 
timent than this, viz. that in all cafes where the 
law either direfts or permits a pcrfon accufed of a 
'crime to throw himfelf upon a jury for deliverance, 
by pleading generally that he is not guilty; the 
jury, thus legally appealed to, may deliver him 
from the accufation by a general verdidt of ac- 
quittal (founded as in common^enfe it evi- 
iiently muft be) upon an inveftigation as general 

tod 
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and comprehenfive as the charge itfelf from whkh 
it is a general deliverance. 

Having faid this, I freely confefs to the Court, 
that I ain much at a lofs for any further illuftratioit 
of my fubjeft ; becaufe I cannot find any matter 
-by which it might be further illuftrated, fo clear, 
or fo indifputable, either in fafl: or in law, as the 
very propofition itfelf which upon this trial ha$ 
l?een brought into queftion. 

Looking back upon the ancient conftitution, 
and examining with painful refearch the original 
jurifdiflions of the country, I am utterly at a lofs 
to imagine from what fources thefe novel limita- 
tions of the rights of juries are derived. Even thc^ 
bar is not yet trained to the difcipline pf maintain-, 
ing them. My learned friend, Mr. Bearcroft, fo- 
lemnly abjures them : he repeats to-day vhat.he 
avowed at the trial, and is even jealous of the ira,. 
putation of having meant lefs than he exprefled ; 
for, when fpeaking this morning of the right of the 
jury to judge of the whole charge, your lordfliip 
corrected his expreflion, by telling him he meant 
the power J and not the. right i he caught inftantly 
at your words, difavowed your explanation, and, 
with a confiftency^ which does him honour, dQ-\ 
clared his adherence to his original adniiifibn ift 
its full and obvious extent. 
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I did not mean," faid he, " merely to ac- 
^* knowledge th<it * the jury have the power ; for 

« their 
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** their power nobody ever doubted ; and, if a 
«^ judge was to tell them they had it not, they 
** would only have to laugh at him, and convince 
** him of his error, by finding a general verdid 
*^ which muft be recorded : I meant, therefore, to 
** confider it as a rights as an important privilege, 
** and of great value to the conftitution." * 

Thus Mr. Bearcroft and I are perfedly agreed ; 
I never contended for more than he has voluntarily 
conceded. I have now his exprefs authority for 
repeating, in my own former words, that the jury 
have not merely the power to acquit, upon a view 
of the whole charge, without controul or punifli- 
ment, and without the poffibility of their acquittal 
being annulled by any other authority ; but that 
they have a conjiitutional legal right to do if ; a right 
Jit to he exercifed; and intended by the wife foun- 
ders of the government, to be a protedion to the 
lives and liberties of Englilhmeri, againft tlie en- 
croachments and perverfions of authority in the 
hands of fixed magiftrates. 

But this candid admiflion on the part of Mr/ 
Bearcroft, though very honourable to himfelf, is 
of no importance to me, fince, from what has^ 
already fallen from your lordfhip, I am not to ex^*- 
ped a ratification of it from the court j it is there- 
fore my duty to eftabliih it. I feel all the import- 
ance of my fubjed, and nothing ihall lead me to- 
^ to go out of it. I cl^im all the attentipn of 

the 
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the Court, and the right to ftate every authority 
which applies in my judgment to the argument, 
without being fuppofed to introduce then! for otheif 
purpofes than my duty to my client, and the con- 
ftitution of my country warrants and approves. 

It ifnot very ufual, in an EngHih court erf juf- 
tice, to be driven back to the earlieft hiftory and 
original elements of the conftitution, in order to 
eftablifh the firft principles which mark and dif- 
tinguifli Englifh law : they are always affumed, 
and, like axioms in fcience, are made the founda- 
tions of reafoning without being proved. Of this 
fort our anceftors, for many centuries, muft have 
conceived the right of an Englifh jury to decide 
upon every queftion which the forms of the law 
fubmitted to their final decifion; fmce, though 
they have immemorlally exercifed that fupreme 
jurifdidion, we find no trace in any of the an- 
cient books of its ever being brought into quef- 
tion. 

It is but as yefterday. when compared with the 
age of the law itfelf, that judges, unwarranted by 
any former judgments of their predeceflbrs, with- 
out any new commiffion from the Crown, or en- 
largement, of judicial authority from the legiflature, 
have fought to faften a limitation upon the rights 
and privileges of jurors, totally unknown in anci- 
ent times, and palpably deftruftive of the very end 
and objeft of their inftitution. 

No 
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No faft, my Lord, is of more eafy dentonftra- 
tion ; for the hiftory and laws of a free country 
lie open even to vulgar infpedion. 

During the whole Saxon aera, and even long 
aft€r the cftabliftiment of the Norman government^ 
the whole adminiftration of juftice, criming and 
civil, was in the hands of the people themfelves, 
without the controulor intervention of any judicial 
axithoiity, delegated to fixed magiftrates^ by the 
crown. The tenants of every manor adminiftered 
civil juftice to one another in the court-baron of 
their Lord j and their crimes were judged of in 
the leet, every fuitor of the manor giving his 
voice as a jurdr, and the fteward being only the 
tegifter, and not the judge. 

On appeals from thefe domeftic junfdiftions 
to the county-court, and to the torn of the IherifF^ 
or in fuits and profecutions originally commenced 
in either of them, the fheriff's authority extended 
no further than to fummon the jurors, to compel 
their attendance, minifterially to regulate their 
proceedings, and to enforce their dccifions ; and 
even where he was fpecially empowered by the 
King's writ of jujiicies to proceed in caufes of 
fuperior value, no judicial authority was thereby 
conferred upon himlelf, but only a more enlarged 
jurifdiftion on the jurors who were to try the 
caufe mentioned in the writ. 



It 
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It is true that thfe iheri£F cannot now Sntef^ 
meddle in pleas of the crown, but with this 
exception which brings no reftridions on juries, 
thefe jurifdidions remain untouched at this day ; 
intricacies of property have introduced other 
forms of proceeding, but the conftitution is ihm 
fame. 

This popular judicature was liof confined to paiti^ 
cular diflrids, or to inferior fuits and mifdemeanors, 
but pervaded xhe whole legal conftitution; for, 
when the Conqueror, to increafe the influence of 
his crown, ereflied that great fuperintending 
court of juftice in his own palace, to receive 
appeals criminal and civil from every court in 
the kingdom, and placed at the head of it the 
Capitalis jujlicianus iothis Anglia^ of whofe original 
authority the chief juftice of this court is but a 
partial and feeble emanation: even that great 
magiftrate was in the aula regis merely minifterial : 
every one of the king's tenants who owed him 
fervice in right of a barony, had a feat and a 
voice in that high tribunal ; and the office of 
jufticiar was but to record and to enforce their 
judgments* 

In the reign of King Edward the Firft, when 
this great office was abolifhed, and the prefent 
courts at Weftminfter eftabliihed by a diftribution 
of its powers; the barons preferved that fupreme 
fuperintending jurifdiftion which never belonged 

• to 
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ib »th(t* juiHciar, but to themfelves only as the 
jurors in the king's court: a jurifdidtion which^ 
when nobility from being territorial and feodal 
became perfonal and honorary, was affumed and 
exercifcd by the peers of England, who, without 
any delegation of judicial authority . from the 
crown, form to this day the fupreme and final 
court of Englifh law, judging in the laft refort 
for the whole kingdom, and fitting upon the 
lives of the peerage, in their ancient and genuine 
charader, as the pares of one another. 

When the courts at Weftminfter were eftabUflied 
in their prefent forms, and when the civilization 
and commerce of the nation had introduced more 
intricate queftions of juftice, the judicial authority 
in civil cafes could not but enlarge its bounds j 
the rules of property in a cultivated Jlate of 
fociety became by degrees beyond the compafs 
of the unlettered multitude, and in certain well- 
known reftridions undoubtedly fell to the judges ; 
yet more perhaps from neceffity than by confent,^ 
as all judicial proceedings were artfully held in 
the Norman language, to which the people were 
ftrangers. 

Of thefe changes in judicature, immemorial 
cuftom, and the acquiefcence of the legiflature, 
is the evidence, which eftablifli the jurifdiclion 
of the courts on the true principles of Englilh 
law, ancl meafure the extent of it by their ancient 
prjtdice. ' ' . - 

K But 
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But no fucli evidence is to be found of ai)y 
the lead relinquilhment or abridgment of pqpular 
judicature in cafes of crimss ; on the contrary, 
every page of our hiftory is filled with the 
ftruggles of our anceflors for its prefervation. , 

The law of property changes with new objeds, 
and becomes intricate as it extends its dominion ^ 
but crimes muft ever be of the fame eafy invefti- 
gation : they confifl wholly in intention, and the 
more they are multiplied by the policy of thofe 
who govern, the more abfolutely the public free- 
dom depends upon the people's preferving the 
entire adminiftration of criminal juftice to them- 
fclves. 

In a quefUon of propeity between two private 
individuals^ the crown can have no poffible intereft 
in preferring the one to the other : but it may 
have, an intereft in crufhing both of them together 
in defiance of every principle of humanity and 
juftice, if they fhould put themfelves forward in 
a contention for public liberty againft a govern- 
ment feeking to emancipate itfelf from the do- 
minion of the laws. No man in the leaft ac- 
quainted with the hiftory of nations, or of his 
own country, can refufe to acknowledge, that if 
the adminiftration of criminal juftice were left in 
the hands of the crown, or its deputies, no greater 
freedom could poflibly exift than government 
might choofe to tolerate from the convenience or 
policy of the day. 

My 
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My Lord, this important truth is. no difqovery 
or aflertion of mine, but is to be- found in every 
. book of the law : whether we go up to the moft 
ancient authorities, or appeal to the writings of 
men of our own times, we mfe^t with it alike 
in the moft emphatical language. Mr. Juftice 
Blackftone, by no means biaffed towards demo- 
cratical government, having, in tne third volume 
of his Commentaries, explained the excellence of 
the trial by jury in civil cafes, cxpreffes himfelf 
thus : vol. 4. p, 349. " But it holds much 
" ftronger in criminal cafes; lince in times of 
f ' difficulty . and danger, more is to be appre- 
" hended from the violence and partiality of 
" judges appointed by the crown, in fuits be- 
'* tween the king and the fubjeft, than in dif- 
" putes between one individual and another, to 
** fettle the boundaries of private property. Our 
" law has, therefore, wifely placed this ftrong 
** and twofold barrier of a prefentment and trial* 
" by jury, between the liberties of, the people 
*^ and the prerogative of the crown : without 
" this barrier, juftices of oyer and terminer named 
^* by the crown, might, as in France or in . 
V^ Turkey, imprifon, difpittch, or exile, ?iny man 
^' that was obnoxious to government, by an in- 
" ftarit declaration that fuch was their will an,d 
** pleafure. So that the liberties of England 
** cannot but fubfift fo long as this palladium 
** remains facred and inviolate, not only from 
^J^ all open attacks^ which none will be fo hardy 
£ 2 as 
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^ as to make, but alfo from all fecret machi^ 
f^ .nations, which may fap and undermine it." 

But this remark, though it derives new force 
ift being adopted by fo great an authority, was 
no more original in ^. Juftice Blackftone than 
in me, for the fame exprels reafon : for the in- 
ftitution and authority of juries is to be found 
in Bradon, who wrote above five hundred years 
before hinu ^^ The curia and the pares," fays 
he, ^ were neceflarily the judges in all cafes 
^^ of life, limb, crime and diiherifon of the heir 
*^ in capite. The king could not decide, for 
^^ then he would have been both profecotor and 
^^ judge ; neither could his juftices, for tbey re^ 
.** prefent him •." 

Notwithftanding all this, the learned judge was 
pleafed to fay at the trial, that there was no 
difference between civil and criminal cafes. I 
lay, on the contrary, independent of tfaefe au- 
thorities, that there is not, even to vulgar ob- 
fervation, the remoteft iimilitude between them. ~ 

There are four capital diftindions between 
^rofecutions for crimes, and dvil adions, every 
one of which deferves confideraticm. 



^ Vide likcwiie Mr. Retra* ftry iogottoiM Hiftory of tbc 
Xngliftlaw. 
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Firft, In the jurlfdiaion neceffary to found 
the charge. 

Secondly. In the manner of the defendant's 
pleading^to it. 

Thirdly, In the authority of the verdift which 
difcharges him. 

Fourthly, In the independence and fecurity of 
the jury from all confequences in giving it. 

As to the firft, it is unneceffary to remind your 
Lordfliips, that, in a civil cafe, the party who 
conceives himfelf aggrieved, ftates his complaint 
to the court, avails himfelf at his own pleafure 
of its procefs, compels an anfwer from the de- 
fendant by its authority, or taking the charge 
pro confejfo againft him on his default, is intitled to 
final judgment and execution for his debt, with- 
out any interpofition of a jury. But in criminal 
cafes it is otherwife ; the court has no cogni- 
zance of them, without leave from the people 
forming a grand inqueft* If a man were to com- 
mit a capital offence in the face of all the judges - 
of England ; their united authority could not put ^ 
him upon his trial : they could file no complaint 
againft him, even upon the records of the fu- 
preme criminal court} but could only commit 
him for fafe cuftody, which is equally competent 
to every common juftice of the peace ; the grand 
jury alone could arraign him, and in their dif^ 
K 3 cretioa 
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crction might likewife finally difcharge him, by 
throwing out the bill, with the names of all your 
Lordfliips as witneffes on the back of it. 

If It fhall be faid, that this excTufive power of 
the grand jury does not extend to leffer mifde- 
meanors, which niay be profeciited by informa- 
tion ; I anfwer, that for that very reafon it be-- 
comes doubly neceflary to preferve the power of 
the other jury which i^ left. 

But, in the rules of pleading, there is no dif- 
tindtion between capital and leffer offences ; and 
J venture to affert, that the defendant's plea of 
not guilty, which univerfally prevails as the legal 
anfwer to every information or indiftment, as op- 
pofed to fpecial pleas to the court in civil aftions ; 
^nd the neceflity impofed upon the crown to join 
the general iffue, is abfolutely decifive of the pre- 
fent queftion. 

Every lawyer muft ^dmit, that the rules of 
pleading were originally eftablifhed to mark and to 
preferve the diftinft jurifdidtions of the court and 
the jury, by a feparation of the law from the fact 
wherever they were intended to be feparated, A 
perfon charged with owing a debt, or having 
committed a trefpafs, &c. &c, if he could not 
deny the fafts on which the aftipn? were founded, 
was obliged to fubmit his juftification formatter 
pf law by a fpecial plea to the court upon the 
record j to which plea the plaintiff might demur, 

and 
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and fiibmit the legal merits to the judges. By 
this arrangement, no power was ever given to 
the jury, by an ifliie joined before them, but 
when a right of decifion, as comprehenfive as the 
iffue went along with it : for, if a defendant in 
fuch civil adions pleaded the general iffue inftead 
of a fpecial plea, aiming at a general deliverance 
from the charge, by fhewing his juftification to 
the jury at the trial ; the court protefted its own- . 
jurifdifition, by refufing all evidence of the fads 
on which fuch juflification was founded. 

The extenfion of the general iffue beyond its 
ancient limits, and in deviation from its true prin- 
ciple, has introduced fome confufion into this 
fimple and harmonious fyftem j but the law is 
fubftantially the fame. 

No man, at this day, in any of thofe anions 
where the ancient forms of our jurifprudence are 
ftill wifely preferved, can poffibly get at the 
opinion of a jury upon any queftion not intended 
by the conftitution for their decifion. In aftions 
of debt, detinue, breach of covenant, trefpafs, or 
replevin, the defendant can only fubmit the mere 
fad to the jury ; the law muft be pleaded to the 
court : if, dreading the ppinion of the judges, he 
conceals his juflification under the cover of a 
general ple*^ in hopes of a more favourable con- 
ftrudion of his defence at the trial ; its very ex- 
i/lence can never even come within the knowledge 
of th^ jurors j every legal defence mufl arife out of, 
K 4 fads. 
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fads, and the authority of the judge is interpofed, 
to prevent their appearing before a tribunal which, 
in fuch cafes, has no competent jurifdiflion over 
them. 

By impofing this neceflity of pleading every 
legal juftification to the court, and by this ex- 
clufion of all evidence on the trial beyond the 
negation of the fad, the courts indifputably in- 
tended to eftablifli, and did in faft effeftually 
fecure the judicial authority over legal qucftiona 
from^ all encroachment or violation; and it is 
impoffible to find a reafon in law, or in common- 
fenfe, why the fame boundaries between the faft 
and the law fliould not have been at the fame 
time extended to criminal cafes by the fame rules 
- of pleading, if the jurifdidion of the jury had , 
been defigned to be limited to the fa£l as in civil 
adions. 

But no fuch boundary was ever made or at* 
tempted ; on the contrary, every perfon charged 
,with any crime by an indictment or information, 
has been in all times from the Norman conqucft 
to this hour, not only permitted, but even bound 
to thro\y himfelf upon his country for deliverance, 
by the general plea of not guilty } and may fubmit 
his whok defence to the jury, whether it be a 
negation of ^ the faft, or a juftification of it in 
law : and the judge has no authority as in a civil 
cafe, to refufe' fuch evidence at the trial, as out 
of the iflfue, and as coram non Judice, an autho* 

rity 
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rlty which in common feirfe he certainly would 
have, if the jury had np higher jnrifdidion in the 
one cafe than in the other. The general plea 
* thus fanfltioned by immemorial cuflom, fo blends 
the law and the fad together, as to be infeparable 
but by the voluntary aft of the jury in finding a 
fpecial verdia : the general inveftigation of the 
whole charge is therefore before them, and al- 
though the defendant admits the fa£l laid in 
the information or indiftment, he, neverthelefs, 
under his general plea, gives evidence of others 
which are collateral, referring them to the ju^g-' 
ment of the jury, as a legal excufe or juftification, 
and receives from their verdift a compleat, ge- 
neral, and conclufive deliverance. 

Mr. Juftice Biackftone, in the fourth volume 
of his Commentaries, page 339, fays, " The 
** traiterous or felonious intent arc the points 
'* and very gift of th^ indiftment, and muft be 
** anfwered direftly by the general negative, not 
** guilty, and the jury will take notice of any 
^ defenfive matter, and give their verdift ac- 
^ cotdiiigly, as eflfedually ap if it were fpecially^ 
*« pleaded/' 

This, therefore, fays Sir Matthew Hale, in his 
Pleas of the Crown, page 258, is, upon all ac- 
counts, the moft advantageous plea for the de- 
fendant : " It wbuld be a moft unhappy cafe for 
*' the judge himfelf if the prifoner's fate depended 
^ upon his direftionsj unhappy alfo for the 

^^ prifoner : 
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•* pnlbner: for if the judge's opinioD muft 
•* rule the verdift, the trial by jury would be 
« ufelcfs/' 

My Lord, the conclufive operation of the ver-r 
did when given, and the fecurity of the jury 
from all confequences in giving it, renders the 
eontraft between criminal and civil cafes ftriking 
and compleat. No new trial can be granted as 
in a civil adion : your Lordflnps, however you 
may difapprove of the acquittal, have no autho- 
rity to award one ; for there is no precedent of 
any fuch upon record, and the difcretion of the 
court is circumfcribed by the law. 

Neither can the jurors be attainted by the 
crown. In Bufhers cafe, Vaughan's Reports, 
page 146, that learned and excellent judge ex- 
preffed himfelf thus : " There is no cafe in all 
** the law of an attaint for the king, nor any 
** opinion but that of Thyrning's, 10th of Henry 
** IVth, title Attaint, 60 and 64, for which there 
" is no warrant in law, though there be other 
** fpecious authority againft it^ touched by none 
" that have argued this cafe." 

Lord Mansfield. To be/ure it is fo* 

Mn Erjkine. Since that is clear, my Lord, 
I fhall not trouble the court farther upon it : 
indeed I have not been able to find any one 
authority for fuch an attaint but a didum in 

Fit?. 
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Ktzherbert's Natura Brevium, palge 107; and 
on the other hand, the dp£trine of Bufhers cafe 
is exprefsly agreed to in very modern tim^, vide 
Lord Raymond's Reports, ift volume, page 
469. ^ 

If then your Lordfhips refleft but for a moment 
upon this comparative view of criminal and civil, 
cafes which I have laid before youj how can it 
be ferioufly contended, not merely that there is 
no diflference, but that there is any the remoteft 
fimilarity between them. In the one cafe, the 
power of accufation begins fiom the court j in 
the other, from the people only, forming a grand 
jury. In the one, the defendant muft plead a. 
fpecial juflification, the merits of which can 
only be, decided by the judges; in the other, 
he may throw himfelf for general deliverance 
upon his country. In the firft the court may 
award a new trial if the verdiO; for the defendant 
be contrary to the evidence or the law j in the 
lafl, it is conclufive and unalterable; and to 
crown the whole, the King never had that pro- 
cefs of attaint which belonged to the meaneft 
of his fubjeds. 

When thefe things are attentively confidered, 
I might alk thofe who are ftill difpofedto deny 
the right of th§ jury to inveftigate the whole 
charge, whether fuch a folecifm can be conceived 
to exift in any human government; much lefs 
in the mod refined and exalted in the world ; 4S 

that 
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that a power of fupreme judicature Ihould be con- 
ferred at random by the blind forms, of the law 
where no right was intended to pafs with it, and 
which was upon no occafion and under no circum- 
ftance ' to be exercifed j which, though exerted 
liotwithftanding in every age and in a thoufand in- 
ftances, to the confufion and difcomfiture of fixed 
magiftracy, Ihould never be checked by authority, 
but ihould (Continue on from century to century, 
the reviered guardian of liberty and of life, arreft- 
ing the arm of the mod beadftrong government in 
the word of times, without any power in the crown 
or its judges, to touch without its confent the 
meaneft wretch in the kingdom, or even to alk 
the reafon and principle of the verdift which ac- 
quits him; That fuch a fyftem (hould prevail in 
a country like England, without either the origi-^ 
hal inftitution or the acquiefcing fancUon of the 
legiflature is impoflible. Believe me, my Lord, 
no talents can reconcile, no authority can fanSion 
fuch an abfurdity; the commoii fenfe of the world 
revolts at it. 

. Having eftabliflied this important right in thejury 
beyond all poffibility of cavil or controverfy, I will 
now fliew your Lordftiip that its exiftcnce is not 
merely confiftent with theory, but is illiiftrated and 
confirmed by the univerfal praftice of all judges j n6t 
even excepting Mr. Juftice Forfter himfelf, whofe 
writings have been cited in fupport of the contrary 
opinion. How a man exprefles his abftra£t ideas 
is but of little importance when an appeal can b$ 

mad^ 



c HI i 

made to his plain diredions to others^ and to hl^ 
own particular condud : but even none of his ex- 
pteffions when properly confidered and underftdod 
militate againft my pofition* 

In hh juftly celebrated book on the crinunal 
law, page 256, he expreffes himfelf thus : " The 
•^ conftrudion which the law putteth upon faS 

^^ STATED AND AGREED OR fOUKD by a jUry, is 

** in alLcafa undoubtedly the proper province oftht 
'' €OurU'' 

Now if the adverfary Is difpofed to ftop herei 
tliough the author never intended he fliould, a$ is 
evident from the reft of the fentence, yet I ani 
willing to ftop with him, and to take it as a fub- 
ftantive propofition ; for the llighteft attention 
muft difcover that it is not repugnant to any thing 
which I have faid, Y2&& Jiated and agreed^ or 
hQi% found by a jury, which amounts to the fame 
thing, conftitute a fpecial verdid ; and who ever 
fuppofed that the law upon a fpecial verdid was 
not the province of the court ? Who ever denied^ 
that where upon a general iffue the parties chufe 
to agree upon fads and to ftate them ; or the jury 
chufe voluntarily to find them without drawing the 
legal conclufionthemfelves, that in fuch inftances 
the court is to draw it ? That Forftcr meant no- 
thing more than that the court was to judge of the 
law when the jury thus voluntarily prays its aflift- 
ance by fpecial verdid, is evident from his 
Vords which follow, for he immediately goes on 
to fay; in cafes of 4oubt and real difficulty, it 
u therefore commonly reconunended to the jury 

to 
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to ftate fads and circumftanccs in a fpecial yer* 
dia : but neither here, nor in any other part of 
his works, is it faid or infinuated that they are 
bound to do fo but at their own free difcretion ; 
indeed, the very term recommended^ admits the. 
contrary, . and requires no commentary. I am 
fure I ihall never difpute the wifdom or expe- 
diency of fuch a recommendation in thofe cafes of 
doubt, becaufe the more I am contending for the 
exiftence of foch. an important right, the lefs it 
would become me to be the advocate of raihne& 
and precipitation in the exercife of it. 

It is no denial of jurifdidUcMito tell the greatefl 
magiitrate upon earth to take good counfel in cafes 
. of real doubt and difficulty. Judges upon trials, 
whofe authority to ftate the law is indifputable, 
often refer it to be more fol6mnly argued before 
the court ; and this court itfelf often holds .a meet- 
ing of the twelve judges before it decides on a 
point upon its own records, of which the others 
have confefledly no cognizance till it comes before 
them by the writ of error of one of the parties.— • 
Thefe inftances are monuments of wifdom, inte- 
grity, and difcretion, but they do not bear in the 
remoteft degree upon jurifdiftion : the fphere of 
jurifdiftion is meafured by what may or may not 
be decided by any given tribunal with legal efieft, 
not by the reditude or error of the decifion* If the 
jury according to thefe authorities may determine , 
the w^hole matter by their verdift, and if the ver^. 
dift when given is not only final and unalterable, 
but muft be enforced by the authority of the 

judgesa^ 



1 »43 3 

}udges, and executed if refifted by the whole 
power of the ftate ; upon what principle of go-, 
vernment or reafon can it be argued not to be 
law ? that the jury are in this exafl: predicament 
is confeffed by Forfter ; for he concludes with 
faying, that when the law is cleat, the jury under 
the direftion of the court in point of law viaj^ 
and If they are well advifed will, always find a 
general verdiB conformably to fucb direSlions. 

This is likewife confiftent with my pofition : 
if the law be clear, we may prefume that the 
judge ftates it clearly to the jury ; and if he does, 
undoubtedly the jury, if they are well 'advifed, 
will find according to fuch diredtions; for they 
have not a capricious difcretion to make law at 
their pleafure, but are * bound in confcience as 
well as judges are to find it truly ; and generally 
fpeaking, the learning of the judge who prefidei 
at the trial affords them a fafe fupport and di- 
reftion/ 

The fame praftice of judges in ftating the law 
to the jury, as applied to the particular cafe before 
them, appears likewife in the cafe of the King 
againfl Oneby, 2d Lord Raymond, page 1494. 
** On the trial the judge diredis the jury thus : 
If you believe fuch and fuch witnefles who have 
fworn to fuch and fuch fafts, the killing of the 
deceafed appears to be with malice prepenfe : but 
if you do not believe them, then you ought to 
find him guilty of manflaiighter j and the jury 

may. 



may, if they think proper, give a general verdifft 
of murder or manfliaiughter : but if they decline 
giving a general verdift, and will find the fads 
Ipecially, the court is then to form their judg- 
ment from the fads found, whether the de- 
fendant be guilty or not guilty, /. e. whether the 
^Q, was done with malice and deliberation or 
not.*' 

Surely language can exprefs nothing more 
plainly or unequivocally, than that where the 
general iffue is pleaded to an indi&ment, the law 
and the fad are both before the jury ; and that 
the former can never be feparated from the latter, 
for the judgment of the court, unlefs by theif 
own fpontaneous aft: for the words are, *' If 
^' they decline giving a general verdift, and will 
'' find the fafts fpecially, the court is then to 
*' form their judgment from the fafts found.** 
So that after a general iffue joined, the authority 
of the court only commences when the jury 
choofes to decline the decifion of the law by a 
general verdift.; the right of declining which 
legal determination, is by*the-by a privilege 
conferred on them by the ftatute of Weftminfter, 
i2d, and by no means a reitriftion of their 
powers* 

But another very important view of the fubjeft 
remains behind : for fuppofing I had failed in 
eftabliihing that contraft between criminal and 
civil cafes, which i$ now too clear not only 

to 
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to require, but even to juftify another obfervatidn, 
the argument would Idle nothing by the failure j 
the fimilariiy between criminal and civil cafes 
derives all its application to the argument from 
the learned judge's fuppofitioh, that the jurifdiftion 
of the jury over the law was never contended for 
in the latter, and confequently on a principle of 
equality could not be fupported m the former ; 
whereas, I do contend for it, and can incon- 
teftibly eftablilh it in both. This application of 
the argument is plain from the words of the 
charge : " If the jury could find the law, it would 
*' undoubtedly hold in civil cafes as well as cri* 
*' minal: but was it ever fuppofed that a jiiry 
'<« was competent to fay the operation of a fine, 
*' or a recovery, or a warranty, which are mere 
" queftions of IzmV 

To this queftion I anfwer, that the competency 
of the jury in fuch cafes is contended for to the 
full extent of my principle, both Tjy Lyttletoii 
and by Coke: they cannot indeed decide upon 
them, de planoj which, as Vaughaii truly fays, 
is unintelligible, becaufe an unmixed queftion 
of law can by no poffibility come before th6m 
for deeifion; but whenever (which very often 
happens) the operation of a fine, a recovery, a 
warranty, or any other record or conveyance 
known to the law of England comes forward,, 
mixed with the fa£t on the general iffue, the 
jury have then moft unqueftionably a right 'to 
determine it j and what is moire, no other autho- 
L rity 
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thy- poffibiy can ; becaufe when the general iflutf 
Js permitted by lawj thefe queftions cannot appear 
on the record for the judgment of the court, ancj 
although It can grant a iTew trial, yet the fam0 
queftion muft ultrmately be determined by anothef 
jury. This is not only felf-evidec^ . to every 
lawyer, but, as I faid, is- exprefsly laid down by 
Lyttleton in the 368th fedtion. " Alfo in fuch 
^* cafe where the inqueft may give their verdict 
** at large, if they will take upon them the 
** knowledge of the law upon the mat- 
*' ter, they may give their verdift generally 
*' as it is put in their charge: as in the cafe 
*' aforefaid they may well fay, that the leflbr dic| 
"not dilfeife the kflee if they will/' Coke, ix\ 
his commentary on this feftion, confirms Lyt-* 
tleton, faying. That in doubtful cafes they flioul4 
find fpecially for fear of an attaint ; and it is. 
pjain.that the ftatute of Weftminfter the ad^ 
was made either to give or to confirm the right 
of the jury to find the matter fpecially if they 
would, leaving their jurifdidioa over tb^ law as. 
it ftood by the common law» The words of the. 
ftatute of Weftminfter ad, chapter 30th, are, 
**- Ordinatum eft quod jufticiarii ad affizas capi* 
" endias affignati, non compellant juratores dicere 
^* precife fi fit deffina vel non.j dummodo dicere 
** voluerint veritatem fafti et petere auxilium 
*' curice.** 

From thefe words it fhould appeat^, that the 
jurifdiclion of the jury over the law when it came 

before 
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before them on the general iffae, wa$ ib veftedt 
in them by the conftitution, that the exercife of 
it in all cafes had been confidered to be compul* 
ibry upon them, and that this ad was a legiflative 
relief from that compulfion in the cafe of an 
affize of difleizin: it is equally plain from the 
remaining words of the ad, that their jurifdidion 
remained as before ; ** fed fi fponte vclent diciere 
<^ quod difleifina eft vel non, admittatur eorum 
** veredidum fub fuo periculo/* 

But the moft material obfervation upon this 
ilatute as applicable to the prefent fubjed is. 
That the tenr or of the attaint from which it was 
ps^ed to relieve them, having (as has been ihewn) 
no exiftence in c^fes of crime, the ad only ex^ 
tended to relieve the jury at their diferetion from 
finding the law in civil adions ; and confequently 
it is only from cuftom, and not from pofitive 
law, that they are not even compellible to give a 
gaieral verdid involving a judgment of law on 
evety criminal trial. 

Thefe principles and authorities certainly 
eftabliih that it is the duty of the judge on 
every trial where the general iffue is pleaded, 
to give to the jury his opinion on the law a$ 
applied to the cafe before tlY^m; and that they 
muft find a general verdid comprehending a; 
judgment of law, unlefs they choofe to refer It 
fpecially to the court. 

h 2 3ut 
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* But we are here, in a cafe where it rs c^n-' 
tended, that the duty of the judge is the di- 
reel contrary of this : that he is to give no 
opinion at all to the jury upon the Jaw as applied 
to the cafe before them; that they likewife arc 
to refrain from all confideration of. it, and yet 
that the very fame general verdiQ: comprehending 
both fad and ' law, is to be given by them 
as if the whole legal matter had been fummed 
up by the one and found by the other. 

I confefs I have no organs to comprehend the 
principle on which fuch a prafticc proceeds. 
I contended for nothing more at the trial than 
the very pradice reconimended by Forfter and 
Lord Raymond s I addreffed myfelf to the jury 
upon the law with all poffible refpeft anji de- 
ference, and indeed with very marked perfonal 
attention to the learned judge: fo far from 
urging the jury dogmatically to think for them- 
felyes without his conftitutional affiftance, I called 
for his opinion on the queftion of libel, faying. 
That if he fhould tell them diftinftly the paper 
indifted \yas libellous, though I fhould not admit 
that they were bound at all events to give efFefl: 
to it if they felt it to be innocent ; yet I was 
ready to agree that they ought not to go agaihft 
the charge without gieat confideration : but that 
if he fliould -fhut himfelf up in filence, giving 
no opinion af all upon the criminality of the 
paper from which alone any guilt could be faf- 
tened on the publifher, and Ihould narrow their 
. S.. coa- 
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confideration to tbe publication, I entered my 
protcft againft their finding a verdift affixing the 
epithet of guilty to the mere fad of pi;bli{bi»g 
a paper, the guilt of which they had not invef- 
tigated. 

If, after this addrefs to the jury, the learned 
judge had told them, that in his opinion the 
paper was a libel, but ftill leaving it to their 
judgments, and leaving likewife the defendant's 
evidence to their confideration, had further tpld 
them, that he thought it did not exculpate the 
publication; and if, in confequence of fuch 4i- 
reftions, the jury had found a verdift for the 
crown, I ihould never have n:iadc my prefent 
motion for a new trial : becaufe I Ihould hav^p 
confidered fuch a verdift of guilty as founded 
upon the opinion of the jury on the whole matter 
as left to their confideration, and muft have 
fought my remedy by arreft of judgment oyi the 
record. 

But the learned judge took a dired contrary 
<:ourfe : he gave no opinion at all pn the guilt or 
innocence of the paper j he took no notice of 
the defendant's evidence of intention ; told the 
jury, in the mofl explicit terms, that neither the 
-one nor the other were within their jurifdiftion ; 
and upon the mere fad of publication direfted ^ 
general verdift comprehending the epithet of 
guilty, after having exprefsly withdrawn from the 
jury every confideration of the merits of the 
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paper publiflied, or the intention of the pablifher, 
from which it is admitted on all hands the 
guilt of publication could alone have any ex* 
iftence. 

My motion is therefore founded upon this ob- 
vious and fimple j^rinciplej that the defendant 
has had in fad no trial ; having been found 
guilty without any iiiveftigation of his guilt, and 
without any power left to the jury to take cog- 
nizance of his innocence, I undertake to fliew^ 
' that the jury could not poflibly conceive or 
believe from the judge's charge, that they had 
any jurifdiftion to acquit him, however they 
might have been impreffed even with the merit oi 
the publication, or convinced of his meritorious 
intention in publifhing it: nay, what is worfe^ 
while the learned judge totally deprived them 
of their whole jurifdiftion over the queftion of 
libel and the defendant's feditious intention, he 
at the fame time direfted a general verdift of 
^guilty, which comprehended a judgment upon 
both. 

When I put this conftrudion on the learned ^ 
judge's direftion, I found myfelf wholly on the 
language in which it was communicated ; aftd it 
'will be no anfwer to fuch conftrutfcion, that no 
fiich reftraint was meant to be conveyed by it, 
if the learned judge's intentions were even the 
direct contrary of his expreffions, yet if in con* 
fequence of that which was exprefled though 
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ftcrt itttcnfled, the jury were abridged of a jiirtf- 
diftion.whi^b belonged to them by la w,^ and ill 
the exercifc of which the defendant had an in- 
iereft, he is equally a fufferer, and the verdi£l 
Ifiven undei" fuch mifconception of authority is 
^equally void ; my application ought therefore to 
ftaiid or fall by the charge itfelf, upon which t 
difclaim all difing^uous cavillings I am cer- 
tainly bound to ftpw, that from the general 
>refult of it, fairly and liberally interpret^^ the 
jury could not conceive that they had any right 
to extend their confideratiori beyoijid the bare 
fad of publicatioi^, fo as to acquit the defendant 
by a judgment founded on the legality of the 
4ialogue, or the honefty of the intention in pub- 
iilhing it. , 

la order to' uiiderftand the karried judge's 
4ireftion, it muft be recolledted that it was ad-^ 
drefled to, them in anfwer to me, who had con- 
tended for nothing more than that thefe two 
<!oafiderations ; ought to rule the verdift ; and^ 
it will be feeii, that the charge, on the contrary,, 
iiot only excluded both of them by general in-.^ 
feretice, but by expreflions, arguments, and illuf- 
tfatiohs the moft ftudioufly feleded to convey that 
cxclafion, and to render it binding on the con- 
fciences of the jury, , 

After telling them in the very beginning ot 

Jiis charge, that the fingle queftion for their 

deciftoi^ was. Whether the defendant had pub- 
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and the power of a good citizen is never more 
cfFcftually deflroyed than when he is made to 
believe that the exel'cife of it will be a breach of 
Jiis duty to the public, and a violation of the laws 
of his country. 

But fince equal juftice between the profecutor 
and the defendant is the pretence for this abridge 
xnttit of jurifdiftion, let us examine a little how it 
is effcded by itr ' 

Do the profecutor and the defendant really 
ftand upon an equal footing by this mode of pro- 
ceeding ? with what decency this can be alledged^ 
I leave thofe to anfwer who know that it is only 
by the indulgence of Mr. Bearcrplt, of coimfel 
for the profecution, that my reverend qlient is 
not at this moment in prifon *, while we arc 
dtfcuiUng this notable equality. 

Befides, my Lord, the judgment of this court, 
though not final in the conftitution, and therefore 
not binding on the profecutor, is abfolutcly con* 
clufive on the defendant. If your Lordfhips pro- 
nounce the record to contain no libel, and arreft 
the judgment on the verdid, the profecutor may 
carry it to the Houfe of Lords ; and pending his 

• Lord Mansfield ordered the Desin to be commkletl on the mo-< 
tion for the new trial, and faid, he had no difcretion to CwWer him to 
be at large, without confent, after his appearance in court, on con- 
viction. Upon which, Mr. Bearcroft gave his coni'cpt that the Deai^ ' 
fliould xeoiaiA. at large upon bail. 
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*' twit of etfoT remains untouched by your Lord- 
flrip's decifion. But, if judgment be againft the 
defendant, it is only at the difcretipn of the crown 
(as it is faid) and not of right, that he can pro- 
fecute any writ of error at all j and even if he 
finds no obftruftion in that quarter, it is but at 
the beft an appeal for the benefit of public li- 
berty, from which he himfelf can have no per- 
foAal benefit ; for the writ 6f error being no fu- 
petfedeas, the puniihment is inflided on him in 
the mean tin^ic. 

In the cafe of Mn Horne, this court impri- 
foned him for publifhing a libel upon its own 
judgment, pending his appeal from its juftice ; 
and he had fuffered the utmoft rigour which the 
law impofed upon him as a criminal, at the dme 
that the Houfe of Lords, with the afliftance of 
the twelve judges of England, were gravely af. 
fembled to determine, whether he had been 
guilty of any crime. I do not mention this cafe 
as hard or rigorous on Mr. Horhe, as an indi- 
vidual : it is the general courfe of praftice, but 
furely that praftice ought to put an end to this . 
argument of equality between profecutor and pri» 
Jfonen ^ 

It is adding infult to injury, to tell an innocent 
man who is in a dungeon pending his writ of 
error, and of whofe innocence, both judge and 
jury were convinced at the trial; that he is in 
C(|ua4 fcales with his profecutor, who is at large; 

becaufe 
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bccaufc he has an opportunity of deciding tJter 
the expiration of his puiiifhment^ that the pro- 
fecution had been unfounded,, and his fufferinga 

By parity of reafoning, a prifoner fn a capital 
cafe is to be hanged in the mean time for the 
benefit of equal juftice ; leaving his executors to 
fight the battle out with his profqcutor upon the 
record, through every court in the kingdom : by 
nrhich at laft his attainder muft be reverfed, and 
the blood of his pofterity remain uncorrupted* 
What juftice can be more impartial or equal 1 

So much for this right of the profecutor of a 
Ebel to compel a jury in every cafe, generally to- 
convia a defendant on the faO: of publication, or 
to find a fpecial verdift. A right unheard of 
before fince the birth of the conftitution j not 
even founded upon any equality in faft, even if 
fiich a (hocking parity could exift in law, ' and 
not even contended to exift in any other cafe 
where private men become the profecutors of ^ 
crimes for the ends of public juftice. 

It can have, generally fpeaking, no exiftence • 
in any profecution for felony ; ' becauie the ge- 
neral defcription of the crime in fuch indidrments^ 
for the moft part, ihuts out the legal queftion 
in the particular inftance, from appearing on 
the record : and for the fame reafon, it can have . 
no place even in appeals of death, 2^c. the only ^ 
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-cafes where profecutors appear as the revengers of 
their awnprivate wrongs, and not as the reprefea- 
tatives of the crown. 

The learned judge proceeded next to eftablilh 
the fame univerfal limitation upon the power of 
the Jury, from the hiftory of different trials, an4 
the pradice of former judges who prefided at 
them. And while I am complaining of what I 
conceive to be injuftice, I muft take care not to be 
unjuft myfelf. I certainly do not, nor ever did 
confider the learned judge's mifdireftion in his 
charge to be peculiar to himfelf : it was only the 
refiftance of the defendant's evidence, and what 
paffed after the jury returned into court with the 
verdia, that I ever confidered to be a departure 
from all preced^ts : the reft had undoubtedly the 
fandion of feveral modern cafes ; and I wifh, 
therefore, to be diftindly underftood, that I partly 
found my motion for a new trial in oppofition to 
thefe decifions. It is my duty to fpeak with de- 
ference of all the judgments of this court ; and I 
feel an additional refped for fome of thofe I am 
about to combat, becaufe they are your Lord- 
Ihip's : but comparing them with the judgments 
K>f your predeceffors for ages, which is the higheft 
evidence of Englilh law, I muft be forgiven if I 
prefume to qjieftion their authority. 

My Lord, it is neceifary that I fhould take notice 
of fome of them as they occur in the learned 

judge's 
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judge's chzTgt ; for although he ia not refpoiifiUe 
finr the reftitude of thofe preced^ts \7hich he cmly 
cited in fupport of it, yet the defendant is utt* 
queftionably entitled to a new trial, if their pzi&« 
ciples are not ratified by the court : for whenever 
the learned judge cited precedents to warrant the 
limitation on the province of the jury impofed by 
his own authority, it was fuch an adoption of the 
dodrines they contained, as made them a rule ta 
the jury in their decifion. 

Firft then, the learned judge, to overturn my 
argument with the jury for their jurifdiQioit 
over the whole charge, oppofed your Lordftiip'i 
eftabliflied praftice for eight and twenty years j 
atid the weight of this great authority was en- 
creafed by the general manner in which it was 
ftated ; for I find no expreflions of your Lordfhip's 
in any of the reported cafes which go the length 
contended for. I find the pradice, indeed, fully 
Warranted by them ; but I do not meet with the 
principlewhich can alone vindicate that pra&ice, 
faurly and diftin&ly avowed. The learned judge, 
therefore, referred to the charge of chief jufticc 
Raymond, in the cafe of the King and Frsuiklin j ' 
In which the univerfa} limitation contended fpr, igi 
indeed laid down, not only in the mofl unequivocal 
expreflions, but the ancient jurifdidion of juries, . 
retting upon all the authorities I have cited, 
tr^^d as a ridiculous notion which had been ju(l 
l^ken up a Uttle before the y^ar 1751 j w4 yfh^ok 

no 
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fto tiiaa fivmg had ever dreamt of before, l^e 
learned judge obferved, that Lord Raympnd ftate4 
to the jury on Franklin's trial, that there were three 
queftions : the firfl was, the fad of publiihing th^ 
Craftfman. Secondly, whether the averments in 
the information were true : but that the third, viz- 
lyhether it was a libel, was merely a queftion of 
Ja%o \pth which the jury ha4 nothing to </a, as had 
been then of late thought by fome peopk whou 
ought to have known better. 

This direftion of L^td Raympnd's was fully ra- 
tified and adopted in all its extent, and giv^n ta 
the jury, oh the prefent trial, with feveral others of 
the fame import, as an unerring guide fqr their 
condud: ) and furely human ingenuity cou^d i\ot, 
frame a more abflrad and univerfal limit;|tioii 
upon their right to acquit the defendant by ^ 
general verdict ; for Lord Raymond's expreffion* 
amount to an abfolute denial of the right of thd 
jury to find the defendant not guilty, if thepubii*^^ 
cation, and innuendos are proved, " Libel or no, 
" libel, is a queftion of law with ^hich you, the; 
** jury, have nothing to do^ How then can they , 
liave g^y right to give a general verdift confiftetttly 
with this declaration ? can any man in his fenfes ' 
caUeQ: that he has a right to decide on that witlfe 
which he has nothing to do ? 

But it is needlels to comment on thefe expret 
fions^ for the juiy were likewifc told by the learned 

judge 
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judge himfelf, that if they believed the h& of pub- 
ficaiion, they were bound to find the defendant 
guilty ; and it will hardly be contended, that a 
man has a right to refrain from doing that which 
he is bound to do. 

Mr. Cowper, aJ counfel for the profecution, took 
upon him to explain what was meant by this ex- 
preffion ; and I feek for no other conftruftion r 
**^ The learned judge (faid he) did not mean to 
** deny the right of the jury, but only to convey^ 
" that there t^ras a religious and moral obligation 
** upon them to refrain from the exercife of it*** 

Now^ if the principle which impofed that obli- 
gation had been alledged to be fpeciaf, apply- 
ing only to the particular cafe of the Dean of 
St. Afaph, and confequently confiftent with the 
right of the jury,, to a more enlarged jurifdidign 
in other inftances : telling the jury that they were 
bound to convift on proof of publication, might bp 
plaufibly cqnftrued into a recommendation to re^ 
frain from the exercife of their right in that cafe, 
and not to a general denial of its exrftence: but the 
moment it' is recollefted, that the principle which 
bound them -was not particular to the inftance, 
but abftraa, and univerfal, binding alike in every 
profecution for a libel, it requires no logic to pro- 
nounce the expreffion to be an abfolute, unequi- 
vocal, and univerfal denial of the right : common 
fenfe tells every man, that to fpeak of a perfon's 

right 
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ttght to do a thing which yet in every poi&ble m« 
fiance where it might be exerted, he is religioufly 
and morilly bound not to exert, h not cvei^ 
fophiftry, but downright vulgar nonfenfe. 

But, my Lord, the jury were not only limited 
by thefe modern precedents, which certainly have 
an exiftence ; but were in my mind limited with 
ftill greater eflFe£l by the learned judge's declara- 
tion, that fome of thofe antient authorities on 
which I had principally relied for the eftabiifhment 
of their jurifdiftion, had not merely been over- 
ruled, but were altogether inapplicable. I parti- 
cularly obferved how much ground I loft with the 
jury, when they were told from the bench, that 
even in Bufliers cafe^ on which I had fo greatly 
depended, the very reverfe of my dodrine had 
been exprefsly eftablilhed • The court having faid 
unanimoufly in that cafe, according to the learned 
judge's ftate of it, that if the jury be afked what 
the law isj they cannot fay, and having like- 
wife ratified in exprefs terms the maxim, Ad quef- 
thnem legis non refpondeni juraioreu 

My Lord, this declaration from the bench, 
which I confefs not a little ftaggered and furprized 
me, rendered it my duty to look again into 
Vaughan, where Bufhel's cafe is reported ; I iave 
performed that duty, and now take upon me po- 
fitively to fay, that the words of Lord Chief 
Juftice Vaughan, which the learned judge con- 
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C 162 1 

fidered as a judgment of the court, denying th* 
jiirifdidion of the jury over the law, where age^ 
mral ijfue is joined before them^ were on the con- 
trary made ufe of by that learned and excellent 
perfon, to expofe the fallacy of fuch a mifapplica- 
tion of the maxim alluded to, by the counfel 
againfl: Bufhel ; declaring that it had no reference 
to any cafe where the law and the faft were incor- 
porated by the plea of not guilty, and confirming 
the right of the jury to find the law upon every 
fuch iflue, in terms the mod emphatical and ex- 
preffive. This is manifeft from the whole report. 

- Bufhel, one of the jurors on the trial of Penn 
and Mead, had been committed by the court for 
finding the defendant not guilty, againft the direc- 
tion of the court in matter of law ; and being 
brought before the court of common pleas by 
habeas corpus, this caufe of commitment appeared 
upon the face of the return to the writ. It was 
contended by the counfel againft Bufliel upon the 
authority of this maxim, that the commitment was 
legal, fince it appeared by the return, that Bufhel 
had taken upon him to find the law againft the di- 
reftion of the judge, and had been therefore legally 
imprifoned for that contempt. It was upon that 
occafion that Chief Juftice Vaughan, with the con- 
currence of the whole court, repeated the maxim. 
Ad quejliqnem legis mn refpondent juraiores^ as cited 
by the counfel for the crown, but denied the ap- 
piication of it to impofe any reftraint upon jurors 
' - • - ' trying 



kirying any crime upon the general iffue. ttis lan- 
guage is too remarkable to be forgotten, and too 
plain to be mifunderftbod. Takiiig the words of 
the return to the habeas corpus, viz. " That the 
** jury did acquit againft the dir66lion of the court 
" in matter bjF laV.*' " Thefe words (faid this 
** great lawyer) taken literally and de piano are in- 
^* fignificant and unintelligible, for no iffue can ht 
^* joined of matter of law, ho jury can be charged 
** with the trial of matter of law barely : no evi- 
^* dence lever was, or can be given to a juiy of what 
•* is law or not ; nor any oath given to a jury to 
^* try matter of law alone, nor can any attaint lie 
'* for fuch a falfe oath. Therefore we muft takfe 
" off this veil and colour of words, which make 
*« a fhew of being fomething, but are in faft 
" nothing : for if the meaning of thefe words, 
^^ Finding againjl the dire^iofi of the tourt in matter 
" oflaiv^ be, that if the judge, having heard the 
** evidence given in courts (for he knows no other,) 
*« Ihall tell the jury upon this evidence, that the 
*• law is for the plaintiff or the defehdant, and they 
^** under the pain of fine and imprifonment are to 
** find accordingly, every one fees that the jury is 
*' but a troUblefome delay, great charge, and of 
" no ufe in determining right and wrong ; which 
^\ were a ftrange and new found conclufion, after a 
*' trial fo celebrated for many hundreds of years in 
•• this country/' 

M 2 Lord 
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, Lord Chief Juftice Vaughan^s argument is,there> 
fore plainly this. Adverting to the arguments of 
the counfel, he fays, you talk of the maxim Ad 
queftionem legis tion refpondent juratores^ but it has 
no fort of application to your fubjeft. The words^ 
of your return,, viz. T^hat Bufhel did acquit againft 
the diredion of the court in matter of law, is un- 
intelligible and as applied to the cafe impoflible* 
The jury could not be afked in the abftraft, what 
was the law : ^hey could not have an ifTue of the 
kw joined before them : they could not be fworn 
to try it^ Ad quejiiane7n legis mn refpondent jiira^ 
Ures: therefore to fay literally and de piano that 
tlie jury found the law againll the judge's diredioa 
is abfurd : they could not be in a fituation to find 
it ; an unmixed queftion of law could not be be- 
fore, them: the judge could not give any pofitive 
directions of law upon the trial, for the law can 
only arife out of fads, and the judge cannot know 
what the fads are till the jury have giv-en their 
verdifi:* Therefore, continued the chief juftice, 
let us take off this veil and colour of words, which 
make a fhew of being fomething but are in fad 
nothing : let us get rid of the fallacy of applying 
a maxim, which truly defcribes the jurifdidion o£ 
the courts over iffues of law, to deftroy the jurif- 
didion of jurors, in cafes where law and fad are 
blended together upon a trial. For if the jury at 
the trial are bound to receive the law from, 
the judge, every one fees that it is a mere 

.V mockery^ 
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This is the plain common ftnfe of the argum«it ; 
tmd it is impoflible to fuggeft a diftinftion between 
its application to Bufliei's cafe and to the prefent; 
except that the right of imprifoning the jurors wa^ 
there contended for, in order to enforce obedience 
to the direftions of the judge. But this diftinftion, 
if it deferves the name, though held up by Mr. 
Bearcroft as very important, is a difiinflion without 
a difference. For if, according to Vaughan, the 
free agency of the jury over the whole charge, un* 
controuled by the judge's direftion, conftitutes the 
whole of that ^ntient mode of trial ; it fignifies 
nothing by what means ths^t free agency is de- 
ftroyed: whether by the imprifonment of con- 
fcience or of body ; by the operation of their vir- 
tues or of their fears : whether tjiey decline exert- 
ing their jurifdiftion froinbeipg told that the exer- 
tion of it is a contempt of religious and mor^i 
order, or a contempt of the court punifhable by 
impTifonnient } their jurifdidion is equally taken 
away. 

My Lord, I fhould be very forry improperly to 
wafte the time of the court, but I cannot help re- 
peating once again, that if in confequence of the 
learned judge's diredions, the jury from a juft de- 
ference to learning and authority, from a nice and 
pigdeftfenfe of duty, felt themfelves not at liberty 
' M3 tq 
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%o deliver the defendant from the whole indi^ 
ment j he has not been tried, Becaufe though he ^ 
was entitled by law to plead g^perally that he was 
not guilty ; though he did in fofl plead it accord-^ 
ingly and went dowti to trial upon it^ yet the jury 
have not been permitted to try that iflue,.but have 
been direfted to find at all events a general verdifit 
pf guilty; with a pofitive injunftipn not to in- 
v^ftigate the guilt, or eyen to Uften to any evidence 
pf innocence. 

My Lord, I ' ca^nnot help contrafting this trial, 
with that of Cplonel Gordon's but a few fefSonsi 
paft in Londoji. I had in my hand but this mo- 
ment, an accurate note of Mr. Baron Eyre's* charge 
to the jury on that occafion j I will ^ot detain the 
couit by looking for it amoTigfl my papers; be- 
caufe I believe I can correftly repeat the fubftance 
pf it. 

Earl of Mansfield* The cafe of the King againft 
Gofmo Gordon. 

Mr. Erjkine. Y^s, niy Lord : Colonel Gordon 
was indicted for the murder of General Thoma?, 
whom he had killed in ^ duel : and the queftjon 
was, whether if the jury were fatisfied of that fad, 
the prifoner was to be convided of murder ? 

That was according to Forfter as much a quef- 
^on of law, as libel or no libel : but Mr. Baron 

* Now Lord Chief Baron. 

Eyre 
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Eyjc dkl not therefore feel himfelf at liberty 10 
withdraw it from the jury. After ftating (greatly 
to his honour) the hard condition of the prifoner, 
vho was brought to a trial for life, in a cafe where ' 
the pofitive law and the prevailing manners of the 
times were fo ftrongly in oppofition to one another, 
that he was afraid the puniihment of individuals 
would never be able to beat down an offence fo 
fandioned ; he addreffed the jury nearly iu 
thefe words: " Neverthelefs, gentlemen, I am 
*' bound to declare to you, what the law is as ap- 
** pUed to this cafe, in all the different views in 
•*- which it can be confidered by you upon the evi- 
^* dence. Of ibis law and ofthefaiis as you Jbalt 
^^ find them, your verdid mti/i be compounded^ and I 
** perfuade myfelf, that it will be fuch a one as to 
^ give fatisfaftion to your own confciences/' 

Now, if Mr. Baron Eyre, inftead of telling the 
jury that a duel, however fairly and honourably 
fought, was a murder by the law of England, and 
leaving them to find a general verdift under that 
direction, had faid to them, that whether fuch a 
duel was murder or manflaughter, was a queftion 
with.which neither he nor they had any thing td 
do, and on which he Ihould therefore deliver, no 
opinion ; and had direfted them to find that the 
prifoner was guilty of killing the deceafed in a de- 
fiberate duel, telling them, that the court would 
fettle the reft ; that would have been diredly con- 
fonant to the cafe of the Dean of St. Afaph. By 
M4 this 



this dlreaion, the prifoner would have been in the 
hands of the court, and the judges, not the jury, 
would have decided upon the life of Colonel 
Qordon. 

But the twQ learned judges differ moft elTentially 
indeed, 

Mf, Baron Eyre conceives himfelf bound in duty 
to ftate the law as appUed to the particular h&Sy 
^nd to leave it to the jury. 

Mr, Jyftice Buller fays, he is not boupid nor even 
allowed fp to ftate or apply it, and withdraws it 
entirely from their confideration, 

Mr. Baron Eyre tells the jury that their Verdidfe 
is to be compounded of the fafl: and the law. 

. Mr. Juftice BuIIer on the contrary, that It Is to 
be confined to the faft only, the law being the exi 
clufive province of the court. 

, My Lord, It is pot for m^ to fettle diiferences of 
opinipn between the judges of England, nor to 
pronounce which of them is wrong : but, fince 
they are contr^diftory and inconfiftent, I may 
hazard the aflertion that they cannot both be 
right : the authorities which I have cited, sind the 
gererj^I fenfe of mankind which fettles every thing 
flfe^ ni^ft determine thf reft. 

My 
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My Lord, 1 come now to a very important par^ 
pf the cafe, untouched I believe before in any of 
the arguments on this occafion,* 

I mean to contend, that th^ learned judge*s 
charge to the j\iry cannot be fupported even upon 
its own principles ; fpr,.fuppofing the court to be 
of opinion that all I have faid in oppofition to 
thefe principles is inconclufive, and. that the 
queftion of libel, and the intention of the publiflier 
were properly withdrawn frpm the cdnfidefation of 
the jury, ftill I think I can make it appear that fuch 
a judgment would only tepder ttie mifdiredion 
jnore palpable and ftriking. 

I may fafely aflume, that the learned judge mufl: 
have meant to dire^ the jury either to find a general 
or a fpecial verdift ; or to fpeak more generally, 
that one of th?fe two verdifts muft be the objeQ: 
of every charge': Fori venture to affirm, that 
neither the records of the courts, the reports of 
their proceedings, nor the writings of lawyers, 
furnifh any account of a third. There can be no 
middle verdift between both ; the jury muft either 
try the whole iflue generally, or find the fads 
fpecially, referring the legal conclufioa to the 
court, 

I may affirm with equal certainty, that the ge- 
neral verdift, ex i>i termini^ is univerfaUy as eom^ 
prehenfive as the iflue, and that confequ^ntly fuch 

a verdift 
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a vercKft on an indiftment, upon the general ifiue, 
not guilty, univerfally and unavoidably involves a 
judgment of law, as well as hO- i becaufe the 
charge comprehends both, and the verdiO:, as has 
been faid, is coextenfive with it. Both Coke and 
Littleton, give this precife definition of a general 
yerdia j for they both fay, that if the jury will find 
the law, they may do it by a general verdift^ 
which is ever as large as the iffue. If this befo, it 
follows by neceffary confequence, that if thejudgq 
means to dired the jury to find generally againft a 
defendant, he muil leave to their confideration 
every thing which goes to the conftitution of fuch 
^ general verdift, and is therefore bound to permit 
them to come to, and to dired: them how to form 
that general conclufion from the law and the faft, 
which is involved in the term guilty. For it is ridi- 
culous to fay, that guilty i$ a fad, it is a conclufioQ 
in law from a fad, and therefore can have nq 
place in a fpecial verdid, where the legal conclu* 
fion is left to the court, 

In this cafe the defendant is charged, not witl^ 
.having publiflxed this pamphlet, but with having 
publiihed a certain falfe, fcaiidalous, and feditipus 
Ubel, with a feditious and rebellious intention. H^ 
pleads that he is not guilty in manner and forpi as 
he is accufed ; which plea is admitted on all hands; 
to be a denial of the whole charge, and coniequently 
does not merely put in iffue the faft of publiihingj 
the pamphlet j but the truth of the whole indid- 



fnent, /. e. the pul)lication of the libel fet forth in 
it, with the intentipn charged by it. 

When this iffue comes down for trial, the jury 
mull either find the whole charge or a part of it ; 
and admitting for argument fake, that the judge 
has a right to diftate either of thefe two courfes ; 
he is undoubtedly bound in law to make his di- 
region to the jury conformable to the one or the 
other. If he means to confine the jury to the fadl 
of publifliing, confidering the guilt of the defendant 
to be a legal conclufion for the court to draw from 
that faft, fpecially found on the record : ^ he ought 
%o direft the jury to find that fad without affixing 
the epithet of guilty to the finding. But, if he will 
have a general verdift of guilty, which involves a 
judgment of law as well as faft ; he n^uft leave the 
Jaw to the confideration of the jury. For when 
the wor,d guilty is pronounced by them, it is fp 
well underftood to comprehend every thing charge4 
by the indidment, that the aflbciate or his clerk 
Inftantly records, that the. defendant is guilty iq 
manner and form as he is accufed, /• e. not fimply 
that he has publifhed the pamphlet contained in the 
indiftment ; but that he is guilty of publifliing /A^ 
libel with the wicked intentions charged on him by 
|:he record. 

Now, if this effeft of a general verdift of guilty 
is refletledon for a moment, the mifdireftion of 
^irefting one upon the bare hOt of publifliing, will 

appear 
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appear in the moft glaring colours. The learhedt. 
judge lays to the jury, Whether this be a libel is 
not fof your confideration ; I can-give no opinion 
on that fubjed without injuftice to the profecutor ; 
and as to what Mr. Jones fwore concerning the 
defendant's motives for the publication, that i^ 
likcwife not before you : for, if you are fatisfiecj 
in point of fafl: that the defendant publifhed this 
pamphlet, you are bound to find him guilty. Why 
guilty, my lord, when the confideration of guilt is 
withdrawn ? He confines the jury to the finding 
of a fad, and enjoins them to leave the legal con- 
-clufipn from it to the court ; yet, inftead of di- 
teding them to make that fadl the fubjed oJP a 
fpedial verdid, he defires them in the fame breath 
to find a general one : to draw the conclufiou 
withput ?iny attention to the premifes : to pro- 
nounce a verdift which upon the face of the record 
includes a judgment upon their oaths that the paper 
IS a libel, and that the publiftier's intentions in 
publifhing it were wicked and feditious, although 
neither the one nor the other made any part of 
their confideration^ 

INIy Lord, fuch a verdifl: is a mpnfter in law, 
without precedent in former times, or root in the 
conftitution. If it be true, on the principle of the 
charge itfelf, that the fact of publication was all 
that the jury were to find, and all that was ne- 
ceflary to ellablilh the defendant's guilt, if the 
.thing publifiied be a libel } Why was not that faft ' 

founci 
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found like all other fafts upo^j fpecial verdids t 
Why was 'an epithet, which is a legal conclu'fion 
from the fad, extorted from a jury who were re- 
drained from forming it themfelves ? The verdift 
ihuft be taken to be general or fpecial : if general^ 
it has found the whole iffue without a co-exten- 
five examination. If fpecial, the word guilty 
which is a conclufion from fads can have no place 
in it. 

Either this word guilty is operative or unefTential; 
an epithet of fubftance, or of form. It is impoflibler 
to controvert that propofition, and I give 'the 
gentlemen their choice of the allernatire. If they 
admit it to be operative and of real fubftance, or, 
to fpcak more plainly, that the faft of publication 
found fpecially, without the epithet of guilty, 
would have been an imperfeS verdidt inconclufivc 
of the defendant^'s guilt, and on which no judg- 
xhent could have followed : then it is impoffibJe to 
deny that the defendant has fuffered injuftice ; be- 
caufe fuch an admiflion confefles that a criminal 
conclufion from a fad has been obtained from thp 
jury, without permitting them to exercife that, 
judgment which might have led them to a con- 
clufion of innocence : and that the word guilty ha& 
hezn obtained from them at the trial as a mere 
matter of form, although the verdid without it,, 
ftating only the fad of publication which they were 
xlireded to find, to which they thought the finding 
alone enlarged, and beyond which they never en- 
larged 
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larged their enquiry, would have been an abfolutc? 
verdid of acquittaL 

If, on the other hand, to avoid this infuperabic 
objeftion to the charge, the word guilty is to be 
teduced to a mere word of form, and it is to he 
contended that the faO: of publication found fpe* 
daily would hav6 been tantamount j be it fo : let 
the verdia be fo recorded ; let the word guilty be 
expunged from it, and I inftantly fit down; I 
trouble your Lordfhips no further ; I withdraw my 
motion for a new trial, and will maintain in arreft 
of judgment, that the Dean is not corivided. But 
if this is not conceded to me, and the word guilty 
though argued to be but form, and though as fuch 
pbtained from the jury, is ftill preferved upon the 
record, and made ufe of againft the defendant as 
fubftance; it will then become us, (independently 
of all confideration as lawyers,) to confider a little 
how that argument is to be made confiftent with 
the honour of gentlemen, or that fairnefs of dealing 
which cannot but have place wherever juftice is ad- 
miniftered. 

But in order to eftabllfli that the word guilty is 
a word of ellential fubftance j that the verdift would 
have been imperfeft without it j and that therefore 
the defendant fuffers by its infertion } I undertake 
to fllew your Lordfhip, upon every principle and 
authority of law, that if the fafl: of publication^ 
which was all that was left to the jury, had beea 

faimd 



found by fpecial yerdid, no judgment could have 
been given on it, . 

My Lord, I will try this by taking the fulleft 
finding which the fa^ in evidence could poffibly 
have warranted. Suppofmg then, for inftance, 
that the jury had found that the defendant publilhed 
the paper accSording to the tenor of the indiftment: 
that it was written of and concerning the^King and 
his Government; and that the innuendos were 
likewife as averred, K meaning the prefent King, 
andP the prefent parliament of Great Britsdn : on 
fuch a finding, no judgment could have been given, 
by the court, even if the record had contained a 
compleat charge of a libel. No principle is more 
unqueftionable than that to warrant any judgment 
upon a fpecial verdid, the court which can pre- 
fume nothing that is not vifible on the record, muft 
fee fufEcient matter upon the face of it, which, if 
taken to be true, is conclufive of the defendant's 
guilt. They muft be able to fay, if this record be 
true, the defendant cannot be innocent of the crime 
which it charges on him. But from the fads of 
fuch a verdia the court could arrive at no fuch 
legitimate conclufion; for it is admitted on all. 
hands, and indeed exprefsly laid down by your 
Lordfhip in the cafe of the Kifig againft Woodfall, 
that publication even of a libel is not conclufive 
evidence of guilt ; for that the defendant may give^ 
evidence of an innocent publication. 

Lookinif 
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Looking therefore upon a record containing 2k 
good indiftment of a libel, and a verdift finding 
that the defendant publiflied it ; but without the 
epithet of guilty, the court could not pronounce 
that he publiihed it with the malicious intention 
which is the eflence of the crime : they could not 
lay what might have paffed at the trial : for any 
thing that appeared to them he might have given 
fuch evidence of innocent motive, neceffity, or 
miftake, as might have amounted to excufe or 
juftification. They would fay that the fafts ftated 
upon the verdi£t would have been fully fufEdent 
in the abfence of a legal defence to have warranted 
the judge to have direfted, and the jury to have 
given a general verdift of guilty, comprehending 
the intention which conflitutes the crime : but 
that to warrant the bench which is ignorant of every 
thing at the trial, to prefume that intention, and 
thereupon to pronounce judgment on the record^ 
the jury muft not merely find full evidence of the 
crime,, but fuch fads as compofe its legal definition. 
This wife principle is fupported by authorities 
which are perfeftly familiar. 

If, in an aclion of trover, the plaintiff proves 
property in himfelf, poffeffion in the defendant, and 
a demand and refufal of the thing charged to be 
Converted ; this evidence unaiifwered is full proof 
of Jl converfion; and if the defendant could not 
ihew to the jury why he had refufed to deliver the 

plaintiff*s 



J>laintiff'^s property on a fegal demand of it, the? 
judge would direft theni to find him guilty of tne 
converfioii. Buton the feme fads found by fpecial 
verdid, no judgment could be given by the court ; 
the judges would fay, If the fpecial verdifl; contains 
the whole of the evidence given at the trial, the 
jury fhould have fouiid the defendant guilty ; for 
the converfion was fully proved, ^but we cannot 
declare thefe fads to amount to a converfion, for* 
the defendant's intention was a faft which the juty 
Ihould have found from the evidence, over which 
We have no jurifdiftion. 

• So in the cde piit by Lofd Coke, I believe in his 
• firft Intlitute 115. If a modus is found to have 
exifted beyond memory till within thirty years be- 
fore the trial, the court Cannot upon fuch fafts 
found by fpecial verdift pronounce againft the 
modu^ : but any one of your Lordfhips would cer-* 
tainly tell the jury, that upon luclfdvidence they 
Were warranted in finding againft it. 

In all cafes of prefcription, the univerfal pradice 
of judges is to direft juries by analogy to the fta- 
tute of limitations to decide againft incorporeal 
rights, which for many years have been relin- 
quiflied ; but fnch modern relinquifhments, if 
ftated upon the record by fpecial verdifl:, would in . 
no inftance warrant a judgment againft any pre- 
fcription. The principle of the difference is ob- 
vious and univerfal : the court looking at a record 

N "" " can 
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can prefume nothing; it has nothing to do vritk 
Teafonable probabilities, but is to eftablifli legal 
certainties by its judgments. Every crime is like 
every other complex idea, capable of a legal de- 
finition : if all the component parts which go to 
its formation are put as fads upon the record, the 
court can pronounce the perpetrator of them a cri- 
minal : but if any of themare wanting, it is a chafm 
in fad, and cannot be fupplied. Wherever inten- 
tion goes to the effence of the charge, it muft be 
found by the jury ; it muft be either comprehended 
under the word guilty in the general verdift, or 
fpecifically found as a fad by the fecial verdifl:. 
This was folemnly decided by the court in Hug- 
gins's cafe, in fecond Lord Raymond, 1581^ 
which was a fpecial verdi£l of murder from the Old 
Bailey* 

It was aivindiament againft John Huggins, and 
James Barnes, for the murder of Edward Arne. 
The indiftment charged that Barnes made an af- 
fault upon Edward Arne, being in the cuftody of 
the other prifoner Huggins^ and detained him for 
fix weeks in a room newly built over the common 
fewer of the prifon, where he languifhed and died ; 
the indiametit further charged, that Barnes and 
Huggins well knew that the room was unwhole- 
fome and dangerous: the indiftment then charged 
that the prifoner Huggins of his malice afore- 
thought was "prefent, aiding, and abetting Barnes, 

to 
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to commit the murder aforefaid. This was thefub- 
ftance of the indidment. 

The ipecial verdifl: found that Huggins was war- 
den of the Fleet by letters patent : that the other 
prifoner Barnes was fervant to Gibbons Huggins, 
deputy in the care of all the prifoners, and of the 
deceafed a prifoner there. That the prifoner Barnes, 
on the 7th of* September, put the deceafed Arne 
in a room over the common fewer which had been 
newly built, knowing it to be newly built, and ' 
damp, and fituated as laid in the indiftment : and 
that fifteen days before the prifoner^ s deaths Hug- 
cms likewife well knew that the room was new builty 
damp J and fituated as laid. They found that fifteen 
days before the death of the prifoner, Huggins was 
prefent in the room, and faw him there under 
durefs of imprifonment, but then and there turned 
away^ and Barnes locked the door^ and that 
from that time till his death the deceafed remained 
locked t^» 

It was argued before the twelve judges in Ser- 
jeants Inn, whether Huggins was guilty of murder. 
It was agreed that he was not anfwerable criminally ^ 
for the a£k of/ his deputy, and could not be guilty, 
unlefs the criminal intention was brought per- 
fonally home to himfelif. And it is remarkable how 
flrongly the judges required the faft of knowledge " 
Mid malice, to be ftated on the face of the verdid, 
N 2 as 



&s oppofed to evidence of intention, and inference 
from a fad. 

The court faid, it is chiefly relied on that Hug- 
gins was prefent in the room, and faw Arne fub 
duritie imfrifonamentij et fe averiit ; but he^ might 
be prefent and not know all the circumftances \ the 
words are vidit fub duritie ; but he might y^^ him 
under durefs, and not know \ie was under durefs : 
it was anfwered that feeing him under durefs evi- 
' dently means he knew he was under duref^ ; but 
fays the court, " we cannot take things by infeHnce 
in this manner ; his feeing is but evidence of his know- 
ledge ofthefe things^ and therefore the jury ^ if the fad 
would have borne it^fhould have found thai Huggins 
knew he'was there without his confenty which not b^ing 
done we cannot intend thefe things nor infer them ; 
we mufi judge of fads ^ and not from the evidence of 
fads ;*' and cited Keylnge, 78 ; that whether 
a man be aiding and abetting a murder is mat- 
ter of fad, and ought to be exprefsly found by 
a jury. 

The application of thefe lafl: principles and 
authorities to the cafe before the court is obvious 
and fimple. 

The criminal intention is a fe£t, and muft be 
found by the jury : and that finding can only be 
expreffed upon the record by the general verdift of 

guilty 
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^ilty which comprehends it, or by the fpecial 
enumeration of fuch fadts as do not merely amount* 
to evidence of, but which completely and condu- 
fively conftitute the crime. But it has been fhewn, 
and is indeed admitted, that the publication of a 
libel is only prima facie evidence of the complex 
charge in the indidment, and not fuch a fadk as 
amounts in itfelf when fpecially ftated to conclufive 
guilt ;'fince as the judges cannot tell how the 
criminal inference from the fafl: of pv^blifhing a 
libel, might have been rebutted at the trial ; no 
judgment can follow from a fpecial finding, that 
th^ defendant publiflied the paper indifted accord- 
iijg to the tenor laid in the indidment. 

It follows from this, that if the jury had only 
found the faft of publication, which was all that 
was left to them, withaut affixing the epithet of guilty j 
which could be only legally affixed by an inyeftiga- 
tion not permitted to them ; a venire facias de novo 
muft have been awarded becaufe of the uncertainty 
of the verdidas to the criminal intention : whereas 
it will now be argued, that if the court fhall hold 
the dialogue to be a libel, the defendant is fully * 
convided ; becaufe the verdid does not merely 
find that he publiflied, which is a finding confiftent 
with innocence, but finds him guilty of publifli- 
ing, which is a finding of the criminal publication ' 
charged by the indidment. 

My Lord, howl fliall be able to defend my innoi ' 
cent client againft luch an argument, I am not 
. N 3 prepared 
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prepared to fay ; I feel all the weight of it ; but 
that feeling furely entitles me to greater attention, 
when I complain of that which fubjefts him to it, 
without the warrant of the law. It is the weight 
of fuch an argument that entitles me to a new trial ; 
for the Dean of St. Afaphis not only found guilty, 
without any inveftigation of his guilt by the jury, 
but without that queftion being even open to your 
Lordfhips on the record. Upon the record the court 
can only fay the dialogue is, or is not a libel ; but 
if it fhould pronounce it to be one, the criminal 
intention of the defendant in publiihingit is taken 
for granted by the word guilty ; although it has 
not only not been tried, but evidently appears from 
the verdift itfelf not to have been found by the 
jury. Their verdifl; is, " guilty of publifliing, 
^^ but whether a libel or not they do not find/* 
And it is therefore impoffible to fay that they can 
have found a criminal motive in publifliing a paper, 
on the criminality of which they have formed no 
judgment. Printing and publifliing that which is 
legal, contains in it no crime ; the guilt muft arife 
from the publication of a libel ; and there is there* 
tore a palpable repugnancy on the face of the ver^ 
di£k itfelf, which firft finds the Dean guilty of pub- 
lifliing, and then renders the finding a nullity, by 
pronouncing ignorance in the jury whether the 
the thing publiflied comprehends any guilt. 

To conclude this part of the fubjeft, the epithet 
of guilty (as I fet out with at firft) muft either be 
taken to be fubftance, or form, ii\\ be fubftance,. 

and 



and asfuch, conclufiveof themwm^/ intention of 
the publifher, fliould the thing publiflied be here- 
after adjudged to be a libel ; I a(k a new trial, be- 
caufe the defendant's guilt in that refpedt has been- 
found without having been tried : If on the other 
hand, the word guilty is admitted to be but a 
word of form, then let it be expunged, and I am 
not hurt by the verdid. 

Having now eftablifhed, according to my two ' 
firft piopofitions, that the jury upon every general 
iffue, joined in a criminal cafe, have a conftitu- 
tional jurifdifliion over the whole charge, I am 
next in fupport of my third, to contend, that the 
cafe of a libel forms no legal exception to the gene- 
ral principles which govern the trial of all other 
crimes, that the argument for the diflference, viz.. 
becaufe the whole charge always appears on the 
record, is falfe in fad, and that even if truej it 
would form no fubftantial difference in law, 

, As to the firft, I ftill maintain that the whole 
cafe does by no means neceffarily appear on the 
record; the crown may indift part oJF the publi- 
cation, which may bear a criminal conftruQiioa 
when feparated from the context, and the context 
omitted having no place in the indiftment, the de- 
fendant can neither demur to it j nor arreft the judg- 
ment after a verdiftof guilty; becaufe the court is 
abfolutely circumfcribed by what appears oh the re- 
cord, and the record contains a legal charge of 
a libeU 

N 4 ' I maintain 
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^ I maintain likewife, that according to the prin« 

ciples adopted upon .this trial, he is equally (hut 

out from fuch defence before the jury ; for though 

he may read the explanatory context in evidenceji 

yet he can derive no advantage from reading it, if 

th^y are tied down to find him guilty of publilhing; 

the matter which is contained in the indi^ment^j 

however its innocence may be eftablifhed by a view 

qf the whole work. The only operation, which 

looking at the context can have upon a jury is, to 

convince then^ that the matter upon the record, 

however libellous when taken by itfelf, was not 

mtended to convey the meaning which the words 

indided import in language, when feparated froni 

the general fcope of the writing : but upon the 

principle contended for, they could not acquit the 

defendant upon any fuch opinion, for that would. 

be to take upon them the prohibited queftion of 

libel, which is faid to be matter of law for the 

court. 

My learned friend Mr. Bearcroft appealed to 
his audience with an air of triumph, whether any 
fober man could believe, that aa Englilh jury in 
thp cafe I put from Algernon Sidney would con^ 
mdi' a defendant of publifliing the Bible, fhould 
the crown indift a member of a verfe which 
was blafphemous in itfelf if feparated from the 
context. My Lord, if my friend had attended tp 
me, he would have found that in confidering fuch 
fuppofition as an abfurdity, he was only repeating; 
i^y own wprds. I never fuppof(pd that a jury would 
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^B. fp wickedly, or fo abjurdly, in a cafe where the 
/principle coritencied for by my friend Mr. Bearcroft, 
carried fo palpable a face of injuftice, as in the in- 
ftance which I felefted to expofe it ; and which I 
therefore felefted to Ihew that there were cafes in 
which the fupporters of thedoftrjne were alhamed 
of it, and obliged to deny its operation: for it is 
impoffible to deny thai if the jury can look at the 
context in the cafe put by Sidney, and acquit the 
defendant on the merits of the thing publifhed ; 
they may do it in cafes which will direftly operate 
againft the principle he feems to fupport. This 
will appear from other inftances, where the injut 
tice is equal, but not equally ftriking. 

Suppofe the crown were to feleft fome paffage 
from Locke upon Government ; as for inftance ; 
*' that there was no difference between the king and 
*^ fhe conjtable when either of them exceeded their 
** authority.^* That affertion under certain cir- 
cuonftances if taken by itfelf without the context, 
might be highly feditious, and the queftion there- 
fore would be quo animo it was written : perhaps the 
real meaning of tjie fentence might hot be difcover* 
able by the immediate context without a view of 
the whole chapter, perhaps of the whole book ; 
thierefore to do JAiftice to the defendant, upon the 
very principle by which Mr. Bearcroft in anfwer- 
ing Sidney's cafe can alone acquit the publifher of 
Jiis Bible, th^ jury muft look into the whole Eflay 



on Government^ and forma judgment of the dcfiga 
of the.aiithor, and the meaning of his work. 

Lord Mansfield. To be fure th?y may judge 
from the whok work. 

Mr. Erjkine. And what is this^ my Lord, but 
determing the queflion of libel which is denied to 
day : for if a jury may acquit the publifher of any 
part of Mr. Locke on Government, from a judg- 
ment arifing out of a view of the whole book^ 
though there be no innuendos to be filled up as 
fafts in the indiftment ; what is it that bound the 
jury to convia the Dean of St. Afaph, as the pub- 
lifher of Sir William Jones's dialogue, on the bare 
fea of publication, without the right of faying 
that his obfcrvations as well as Mr. Locke's, were 
fpeculative, abflraft, and legal ? 

» . . 

Lord Mansfield. ITiey certainly may in all cafea 
go into the whole context. 

Mr. Erjkine. And why may they go into the 
context ? clearly, my Lord, to enable them to form. 
a correft judgnienjt of the meaning of the part in- 
dited, even though no particular meaning be fub- 
mitted to them by averments in the indidment, 
and therefore the very permiffipn to look at the . 
context for fuch a purpofe, (where there are no 
innuendos to.be filled up by them as fafts,) is a pal- 
pable admiflion of all I am contending for, viz. 

the 
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tbc right of the jury to judge of the merits of the 
jpaper, and the intention, of its author, ♦ 

But it is laid, th^ though a jury have a right to 
decide that a paper criminal as far as it appears on . 
the record, is neverthelefs legal when explained 
by the whole work of which it is a part; yet that 
they Ihall have no rijght to fay, that the whole w:ork 
itfelf if it happens Jx) be all indifted, is innocent 
and legal* This propofition, my Lord, upon the 
bare ftating of it, feems too prepofterous to be fci- 
rioufly entertained j yet there is no altematiye be* 
tween maintaining it in its fuU extent, and abaQ^^ 
4oning the whole argument. 

If the defendant is indi£led for publifhing part 
of the verfe in the pfalms, " There is no God,*' it ' 
is afferted that jhe jury may look at the context, and 
feeing that the whole verfe did not maintain that 
blafphemous propofition, but only that the fool 
' bad faid fo in his heart, may acquit the defendant 
upon a judgment that it is no libel, to impute fuch 
imagination to a fool : but if the whole verfe had 
been indided, viz. ** the fool has faid in his heart 
^' there is no God;" the jury on the principle 
contended for, would be reftrained from the fame 
judgment of its legality, andmuft convift of blaf- 
phemy on the fad of publifhing, leaving the quef- 
tipn of libel untouched oh the record. 

* This right wa3 fully exercifed by the Jury who tried and 
acquitted Mr. Stockdale. 

If 
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If in the fame manner, only part of this very 
dialogue had been indicted inftead of the whole, it , 
is faid even by your Lordfliip, that the jury might 
have read the context, and then, notwithftandmg 
the faft of publilhing, might have colleded front 
the whole, its' abftraQ: and fpeculative nature, and 
have acquitted the defendant upon that judgment 
of it; and yet it is contended that they have no 
right to form the fame judgement of it upon the 
prefent occafion, although the whole be before 
them upon the face of the indiftment ; but arc 
bound to convift the defendant upon the fack of 
publifhing, notwithftanding they fhouM have come 
to the fame judgment of its legality which it is ad- 
mitted they might have come to on trying an in- 
diftment for the publication of a part. Really^ 
my Lord, the abfurdities and grofs departures from ' 
reafon, which muft be hazarded to fupport this 
doftrine are endlefs. 

The criminality of the paper is faid to be a queA 
tion of law, yet the meaning of it from which 
alone the legal interpretation can arife, is admitted 
to be a queftion of fad. If the text be fo perplexed 
and dubious as to require innuendos to explain, to 
point, and to apply obfcure exprefEon or conftruc- 
tion, the jury alone as judges of faft, are to inter- . 
pret and to fay what fentiments the author muft 
have meant to convey by his writing: yet if the- 
writing be fo plain and intelligible as to require no 
averments of its meaning, it then becomes fo ob- 
fcure 



fcure and myfterious as to be a queftlon of law, and 
beyond the reach of the very fame men who but a 
moment before were interpreters for the jildges ; 
and though its objeft be moft obvioufly peaceable 
and its author innocent, they aie bound to fay upon 
their oaths, that it is wicked and feditious and the 
publiflier of it guilty. 

As a queftion of faQ: the jury are to try the real 
fenfe and conftru£tion of the \<^ords, indifted, by 
comparing them with the context; and yet if that 
context itfelf which affords the comparifon make* 
part of the indidment, the whole becomes a quef- 
tion of law ; and they are then bound down to con- 
vijfl: the defendant on the faft of publifliing it, 
without any jurifdiaion over the meaning. To 
complete the juggle, the intention of the publifher 
may likewife be fhewn as a faft, by the evidence of 
any extrinfic circumftances, fuch as the context 
to explain the writing, or the circumftances of 
miftake or ignorance underwhich it was^ublifhed; 
and yet in the fame breath, the intention is pro- 
nounced to be an inference of law from the aQ: of 
publication, which the jury cannot exclude, but 
which muft depend upon the future judgment of 
the court. 

But the danger of this fyftem, is no lefs obvious 

than its abfurdity. I do not believe that its authors 

- ever thought of inflifting death upon Engliflimen, 

without the interpofition of a jury j yet its eftab- 

lifhment 



Kffxment would unqueftionably extend to annihi- 
late the fubftance of that trial in every profecution 
for high treafon, where the publication of any 
writing was laid as the overt aft. I illuftrated this 
by a cafe when I moved for a rule, and called upon 
my friends for an anfwer .to it, but no notice has 
been taken of it by any of them j this was juft 
what Lexpefted : when a convincing anfwer can- 
not be found to an objedion, thofe who under- 
ftand controverfy never give ftrength to it by a weak 
CHie» 

I faid, and I again repeat^ that if an indidment 
charges that a defendant did traiteroufly intend^ 
compafs, and imagine the death of the king j and 
in order to carry fuch treafon into execution, pub- 
lifhed apaper which it fets out literatim on the face 
of the record, the principle which is laid down to 
day would fubjeft that perfon to the pains of death 
by the fingle authority of the judges, without leav- 
ing any ihing to the jury, but the bare fad of pub- 
lifhing the paper. For, if that faft were proved, 
and the defendant called no witneffes, the judge 
who tried him would be warranted, nay bound in 
duty by the principle in queftion, to fay to the 
jury. Gentlemen, the overt ad of treafon charged 
upon the defendant, is the publication of this 
paper, intending to compafs the deathof the King j 
the fad is proved, ^nd you are therefore bound to 
convid him : the treafonable intention is an infer- 
ence of law from the ad of publifliing ; and if the 

thing 
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thing publiftied does not upon a future examina- 
tion intrinfically fupport that inference, the court 
will arreft the judgment, and your verdid will not 
affeS the prifonen 

^ My Lord, I will reft my whole argument upon 
the analogy between thefe two cafes, and give up 
every abjeftiori to the dodlrine when applied to the 
©ne, if upon the ftrifteft examination it (hall not 
be found to apply equally to the othen 

If the feditious intention be an inference of law, 
from the fad of publifliing the paper which this 
indiftment charges to be a libel, is not the trea- 
fonable intention equally an inference from the faft 
of publifliing that paper, which the other indifl:- 
ment charges to be an overt aft of treafon ? In the 
one cafe as in the other, the writing or publica- 
tion of a paper is the whole charge ; and the fub- 
ilance of the paper fo written or publilhed makes 
all the difference between the two offences. If 
that fubftance be matter of law where it is a fedi- 
tious libel, it muft be matter of law where it is an 
zd: of treafon : and if becaufe it is law the jury 
are excluded from judging it in the one inftance, 
dieir judgment muft fuffer an equal abridgment in 
the othen 

The confequence is obvious. If the jury by an 
appeal to their confciences are to be thus limited in 
the free cxercife of that right which was given 

them 
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them by the conftitution, to be a proteftion againft 
judicial authority where the weight and majefty of 
the crown is put into the fcale againft an obfcure 
individual, the freedom of the prefs is at an end : 
for how can it be faid that the prefs is free becaufe 
every thing may be publiflied without a previous 
licence, if the publifher of the liioft meritorious 
work which the united powers of genius and p'a- 
triotifm ever gave to the world, may be profe- 
cutedby information of the King*s attorney general, 
without the confent of the grand jury, may be 
convicted by the petty jury, on the mere fa£t of 
J>ublifliing, (ivho indeed without perjuring them- 
felves muft on this fyftem inevitably convift hint), 
and muft then depend upon judges who may be 
the fupporters of the very adminiftration whofe 
meafures are queflioned by the defendant, and 
who muft therefore either give judgment againft 
him or againft themfelves* 

To all this Mr. Bearcroft fliortly anfwers. Are 
you not in the hands of the famejudges^ with ref- 
pe£k to your property and even to your life, when 
fpecial verdifts are found in murder, felony, arid 
treafon? in thefe cafes do prifoners run any hazard 
from the application of the law by the judges, to 
the fads found by the juries ? Where can yeu 
poflibly be fafer ? 

My Lord, this is an argument which lean anfwer 
without indelicacy or offence, becaufe your Lord- 

Ihip'* 
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Ihip^s miiid IS much too liberal tofuj^fe, that 1 
infult the coiii-t by general obfervations on the prin- 
ciples of our legal government : however fafe we 
niight be or might think ourielves, the conftitu- 
tion never intended to inveft judges with a difcre- 
tion, which cannot be tried and meafured by the 
plain and palpable flandard of law ; and in all the 
cafes put by Mr. Bearcroft, no fuch loofe difcretion 
is exercifed as,muft be entertajned by a judgment 
on a feditious libel, and thereforfc the cafes are 
not parrallel. 

On a fpecial verdift for murder, the life of the 
prifoner ^does not depend upon the religious, moral, 
or philofophical ideas of the judges, concerning the 
nature of homicide : no, precedents are fearched 
for, and if he is condemned at all, he is judged 
exaftly by the fame rule as others have been judged 
by before him ; his condud is brought to a precife, 
clear, intelligible ftandard, and cautioufly mea- 
fured by it : it is the law therefore and not the 
judge which condemns him. It is the fame in all 
indiftments, or civil aftions for flander upon in- 
dividuals. 

Reputation is a perfonal right of the fiibje^fl, 
indeed the moft valuable of any, and it is .there- 
fore fecured by law, and all injuries to it clearly 
afcertained : whatever flander hurts a man in his 
trade, fubjefts him to danger of life, liberty, or 
lofs of property, or tends to render him infamous, ' 
O is 
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h thefcbjcd of an action, and in foir.e inflancej 
of an indidment- But in all theie cafes vrhere the 
malus animus is found by the jur}-, the judges are in 
like manner a liafe repofitory of the legal confe- 
quence ; becaufe fuch libels may be brought to a 
well known flandard of ftrift and pofitive law ; 
they leave no difcretion in the judges : the deter- 
tnination of what word* when written or fpoken of 
another are actionable, or the fubjecl cf an indicl- 
ment, leaves no more latitude to a court fitting in . 
judgment on the record, than a queftion of tide 
does in a fpecial verdid in ejeclnient. 

But I befeech your Lordfhip, to confider by what- 
rule the legality or illegality of this dialogue is to 
be decided by the court as a queftion of law upon 
the record. Mr. Bearcroft has admitted in the 
moft unequivocal terms, (what indeed it was im- 
poflible for him to deny,) that ever)' part of it when 
viewed in the abflract was legal ; but he fays, there 
is a great diftinclion to be taken between fpecula- 
tion and exhortation, and that it is this latter v^hich 
makes it a libel. I readily accede to the truth of 
the obfervAtion, but how your Lordihip is to de- 
termine that difference as a queflion of law, is pad 
my comprehenfion : - for if the dialogue in its 
phrafe and compofition be general, and its libellous 
tendency arifes from the purpofe of the writer, to 
raife difcontent by a feditious application of legal 
dodrines; that purpofe is furely a queftion of 
fad if ever there was one, andmuft therefore be 

diftindly 
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cfiftin61tly averred in the indiftment, to give the cog'- 
nizance of it as 5 fad to the jiiry, without which 
no libel can poflibly appear upon the record : this 
is well known to be the only office of the innuendo; 
becaufe the judges can prefume nothing which the 
ftrideft rules of grammar do not warrant them to' 
<5olleft intriiifically from the writing itfelf- 

Circumfcribed by the record, your Lordfhip can 
form no judgment of the tendency of this dialogue 
to excite feditioh by any thing but the mere words : 
you tnuft look at it as if it was an old manufcript 
dug out of the ruins of Herculaneum ; you can 
colledt nothing from the time when, or the cir- 
cumflances under which it was publiflied; the 
perfon by whom, and thofe amongft whom it was 
circulated ; yet' thefe niay render a paper at one ' 
time, and under fome circumftances, dangeroyfly 
"wicked and feditious, which at another time^ and • 
under different circumftaneeSj might be innocent 
and highly ineritorious. 

If puzzled by a tafk fo inconfiftent with the real 
fenfe and fpirit of judicature, your Lordfliips Ihould 
fpurn the fetters of the record, and judging with, 
the reafon rather than the infirmities of men, ihould 
take into your confideration, the flate of men's 
minds on the fubjefl: of equal reprefentation at thi? 
moment, and the great difpofition of the prefent 
times to revolution in government : if reading the; 
record with thefe impreffions your Lordfhips fhould 
O 2 be 



I 196 3 

be fed to a judgment not warranted by ah abftfafll 
confidcration qf the record, then befides that fuch 
a judgment would be founded on fads not in evi- 
dence before the court, and not within its jurifdic- 
tion if they were ; let me further remind your 
Lordfhips, that even if thofe objeftions to the pre-* 
mif«s were removed, the conclufion would be no^ 
coHclufion of law : your decifion on the fubjeft. 
feiight be very fagacious as politicians, as moralifts, 
as philofophers, or as licencers of the prefs, but 
they would have ho refemblance to the judgments^ 
of an Eriglifh court of ju (lice, becaufe it could have 
no warrant from the afta of your pfedeceffors, nor 
afford any precedent to yourfucceflbrs. 

But all thefe obje^ions are perfedly removed,, 
when the feditious tendency of a paper is confider- 
ed as a queftion of faft : we are then relieved from 
theabfurdity of a legal difcuffion feparated from alt 
the fafts from which alone the law can arife ; for the- 
jury can do^ what (as I obferved before) your Lord- 
fhips cannot do in judging by the record ; they 
can examine by evidence all thofe circumftanc^s 
. that lead to eftablifh the feditious tendency of the 
; paper from which the court is fhut out : they may 
\ know themfelves, or it may be proved before 
them, that it has excited fedition already ; they 
may colled from witneffes that it has be^ widely 
circulated, and feditioufly underftood ; or, if the 
profecution (as is wifelt) precedes thefe confe- 
fequences, and the reafoning muft be a priori, 
' furely gentlemen living in the country are much 
^ * better 
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tetta* judges than your Lordfhip, what has or has 
jnot a tendency to difturb the neighbourhood ill 
which they live, and that very neighbourhood is 
the forum of criminal trial. 

If they know that the fubjedl of the paper is the 
topic that agitates the country around them ; if 
they fee danger in that agitation^ and have rea- 
ibn to think that the publilher mu(t have intended 
it ; they fay he is guilty. If, on the other hand, 
they confider the paper to be legal, and enlighten- 
ing iij principle ; likely to promote a fpirit of afti- 
vity and liberty in times when the adivity bf fuch 
ja fpirit is eflential to the public faftty, and have 
reafon to believe it to be written ajpid publiflied in 
that fpirit ; they fay, as they ought to do, that the 
writer or the publiflier is not guilty. Whereas 
your Lordfhip's judgment upon the language of 
the record muft ever be in the pure abftraft ; ope- 
rating blindly and indifcriminately upon all times, 
.circumftances, and intentions, making no diftinc- 
don between the glorious attempts of a Sidney or a 
Ruffel, ftruggling againft thef terrors of defpotifm 
binder the Stuarts ; and thofe defperate adventurers 
of the year forty-five, who libelled the perfon, and 
jexcited rebellion againft the mild- and gracious 
government of our bte excellent fovereign Kin^ 
<}eorge the Second. 

My Lord, if the independent gentlemen of 

England are thus better qualified to decide from 

jcaufe of knowledge, it is no offence to the court 

O3 to 



to fay, that they are full as likely to decide with 
impartial juflice as judges appointed by the crown. 
Your Lordfliips have but a fife intereft in the public 
property, but fhey have an inheritance in it fojr 
their children. Their landed property depends 
upon thefecurity of the government, and no man 
who wantonly attacks it can hope or expeft to 
efcape fronj the felfifh lenity of a jury. On thp 
firft principles of human aftion they muft lean 
heavily againft him. It is only when the pride of 
Englifhmen is picqued by fuch dodrines as I am 
oppofing to-day, that they think it better to fcreen 
the guilty by an indifcriminate oppofition to them, 
than furrender thofe rights ty which alone inno- 
cence in the day of danger can Jdc protefted. 

I venture therefore to fay, in fupport of one of 
my original proppfitions, that where a writing in- 
difted as a libel, neither contains, nor is averred 
by the indidment to contain any flander of an in- 
dividual, fo as to .fall within thofe rules of law 
•which proteft p.erfonal reputation, but whofe cri- 
minality is charged to confift (as in the prefent in- 
ftance) in it$ tendency to ftir up general difcontent, 
ihat the trial of fuch an indidment neither in- 
volves, npr can in its obvious nature involve any 
abftraift queftjon pf law for the judgmen}: of a court, 
but muft wholly depend upon the judgment of the 
jury on the tendency of the writing itfelf, to pro- 
4uce fuch confequences, when connefted with all 
the circumftances which attended its publication. 

It 
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It is unneceffary to pufti this part of the argu- 
ment further, becaufe I have heard nothing from 
the bar againft the pofition which it maintains ; 
none of the' gentlemen have, to my recolledion,. 
given the court any one fmgle reafon, good or bad, 
why the tendency of a paper to ftir up difcontent 
agaipft government, feparated from all the circura- 
ilances which are ever fliut out from the record, 
ought to be confidered as an abftrad queftion of 
law : they have not told us where we are to find 
any matter in the .books to enable us to argue fuch 
queftions before the court ; or where your Lord- 
fliips yourfelves are to find a rule for your judg^ 
m^nts on fuch fubjefts. I confefs that to me it 
Jooks more like legiflation, or arbitrary power, than 
Englifh judicature. If the court can fay, this is a 
criminal writing, not becaufe we know that mif" 
chief was intended by its author, or is even con* 
Gained in itfelf, but becaufe fools believing the one 
and the other may do mifchief in their folly j 
the fuppreflion of fuch writings under particular 
circumftances may be wife policy in a ftate, but 
upon what principle it can be criminal law in 
England to be fettled in vthe abftraQ: by judges, 
I confefs with humility, that I have no organs 
to und^rftand* ' 

Mr. Leycefter felt the difficulty of maintaining 

fuch a propofition by any argument of law, and 

therefore had recourfe to an argument of fad. 

** If (fays rny learned friend) what is or is not a 

O 4 ^' feditious 
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•^ feditious libel, be not aqueftion of law for the 
^* court, but of fad for the jury, upon what prin- 
.." ciplc do defendants found guilty of fuch libels 
" by a general ver did, defeat the judgment for 
** error on the record : a;nd what is ftill more in 
** point, upon what principle does Mr. Erlkine 
>^ himfelf, if he fails in his prefent motion, mean 
** to alk your Lordfhips to arreft this very judgn 
^* ment by faying that the dialogue is not a libel.'* 

My Lord, the obfervation is very ingenious, an4 
•God knows the argument requires that it fhould j 
•but it i$ nothing more. The arreft of judgment 
which follows after a verdid of guilty for publilhing 
a writing, which on infpedion of the record ex- 
hibits to the court no fpecific oflFence againft the 
law, is no impeachment of my dodrine ; I never 
denied fuch a jurifdidion to the court. My pof 
fition is^ that no man ftiall be puniflied for the cri- 
minal breach of any law, until a jury of his equah 
have pronounced him guilty in mind as well as ir^ 
ad. 4^us nonfacit reum niji mens fit rea% 

But I never aflerted that a jury had the power to 
make criminal law as well as to adminifter it ; an4 
therefore it is clear that they cannot deliver over a 
man to punifliment if it appears by the record of his 
accufation, which is the office of judicature to 
examine, that h^ has not offended againft any 
pofitive law; becaufe however criminal he may 
have been in his difpofition, which is a fad 

eftablifh^d 
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ellabliflied by the verdid, yet ftatute. and pre-^ 
cedents c?in alone decide what is by law an in-, 

{livable offence. 

If, for inftance, a man were charged by an in- 
diftment with having held a difcoyrfe in word^ 
highly fi^ditious, and were found guilty by the 
,jury, it is evident that it is. the province of. the 
court to arreft that judgment ; bec?iufe though 
the jury have found that he fpoke the words as lai4 
in the indictment, with the feditious intention 
charged upon him, which they, and they only 
could find ; yet as the words are not punifliable 
by indi(3:ment, as when committed to writingj^ 
the court could not pronounce judgment : the de- 
claration of the jury that the defendant was guilty 
In manner and form as accufed, could evidently 
never warrant a judgiii[ent, if the accufatio^t 
Jtfelf contained no charge of an ofF<?nce againfl; 
jhe h\i/. 

In the fame manner, if a butcher were indided 
^ for privately putting a flieep to caufelefs and unne- 
ceffary torture in the exercife of his trade, but not 
in public view fo as to be productive of .evil ex«» 
^mple, and the jury fhould find him guilty, I an^ 
jafraid that no judgmeQt could follow; becaufe 
though done malo animo^ yet neither flatute nor 
precedent have perhaps determined it to be an 
indi£table offence;, it would be difficult to draw 
the line. An indiftm(?nt would not lie for everj^ 

inhumaifi 



ixihijiman negle£k of the fufferings of the fmallefi: 
innocent animala which Providence has fubjefted 
to us. 

Yet the poor beetle which we tread upon. 
In. corporal fuffering feels a pang as great 
As when a giant dies. 

A thoufand other inftances might be brought of 
a£ts bafe and immoral, and prejudicial in their 
confequences, which are not yet indLftable by- 
law. 

In the cafe of the King againft Brewer, in Cow^ 
per's "reports, it was held that knowingly expofing 
to fale and felling gold under fterling for ftandard 
gold, is not indiftable ; becaufe the aft refers to 
goldfmiths only, and private cheating is not a 
common-law offence. 

Here too the declaration of the jury that the 
defendant is guilty in manner and form as accufed, 
does not change the nature of the accufation : the 
verdifl; does not go beyond the charge ; and if the 
charge be invalid in law, the verdift muft be ii\-» 
valid alfo. 

All thefe cafes therefore, and many fimilar ones 
which might be put, are clearly confident with my 
principle ; I do not feek to ereft jurors into le- 
giflators or judges : there muft be a rule of aftion 

in 



5n every foclety which it is the duty of the^legiflature 
to create, and of judicature to expound ' when 
jcreated. I only fupport their right to determine 
guilt or innocence where the crime charged is , 
blended by the general iffue with the intention of 
ihe criminal; more efpecially when the quality 
of the a6l itfelf even independent of that intention, 
is not meafurs^bl^ by any precife principle or pre^ 
cedent of law, but is infeparably connefted with 
the. time when, the place where, "and the circum- 
fiances under which the defendant aftecj* 

• My Lord, in confidering libels of this nature 
^s oppofed to flander on individuals to be mere 
queftions of fad, or at all events to contain matter 
fit for the determination of the jury j I am fiip- 
ported not only by the general pradice of courts, 
but ^ven of ihofe very praftifers themfelves, who 
in profccuting for the crown have maintained the 
contrary doftrine. 

Tour Lordfliips will I am perfuaded admit that 
the general praftice of the prpfeffipn, more elpe^ 
cially of the very heads of it, profecuting too for 
the public, is ftrong evidence of the law. Attorney 
Generals have feldom entertained fuch a jealoufy 
of the king's judges in ftate profecutions, as to 
lead them to make prefents of jurifdiftion to juries, 
which did not belong to them of right by the con- 
ftitution of the country. Neither can it be fup- 
jpofed, that men in high office and of great ex- 
perience. 
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f penencc, Ihould in every inllance (though differing 
from each other in temper, charader, and talents) 
uniformly fall into the fame abfurdity of declaiming 
to juries upon topics totally irrelevant, when no 
fuch inconfiftency is found to disfigure the pro- 
feffional conduft of the fame men in other cafes^ 
Yet I may appeal to your Lordflup's recolledion, 
without having recourfe to the ftate trials^ whether 
upon every profecution for a feditious libel withi^ 
living memory, the attorney general has not uni- 
formly ftatcd fuch writings at length to the jury, 
pointed out their feditious tendency which ren* 
dered them criminal ; and exerted all his powers 
to convince them of their illegality, as the vei^y 
point on which their verdid for the <:rown was tq 
\)t founded, 

. On the trial of Mr. Pome, for publiihing an 
advertifement in favour of the widows of thofe 
American fubjedls yrho h^d been murdered by the - 
Jung's troops at Lexipgton ; did the prpfent chan- 
cellor, then Attorney General, content himfelf 
jwith faying that he had proved the publication^ 
and that the criminal quality iof the ppper which 
raifed the legal inference of guilt againft the de? 
fendant, was matter for the court ? no, my Lord, 
he went at great length into its dangerous and 
pernicious tendency, and applied himfelf with (kill 
^nd ability to the underftandings and the con* 
iciences of the jurors. This inftance is in itf?lf 
decifive of his opinion : that great magiftrate could 

jiot 



ftot hstre a&e4 thus uj>oa the principle cbntendedi 
for to day : he neV5er was aa idle declaimer ; clofe 
and mafcuHne argument is the charaderiftic of his 
tindcrftandiag. 

The charafter and talents of the late Lord CSiief 
Juftice De Grey, no lefs intitles me to infer his 
opinion from his uniform conduQ:. 

In all fuch profccutions while he was in office, 
.he held the fame language to juries, and particq^ 
fariy in the cafe of the King againft Woodfall, fto 
ufe the exprejfion of a celebrated writer on the oc^ 
cafion)^ he tortured his faculties for more thaa 
two hours, to convince them that Juniu«'s letter 
was a libel. 

The opinions of another crown lawyer, who' has 
fmce paffed through the higheft offices of the law, 
and filled them with the highefl reputation, I am 
not driven to colleft alone from his language as an 
Attorney General ; becaufe he carried them with 
him to the feat of juftice. Yet one cafe is too re* 
markable to be omitted. 

Lord Camden profecuting Dodor Shebbeare^ 
told the jury that he did not defire their verdifl; 
upon any other principle, than their folemn con- 
viftion of the truth of the information, . which 
charged the defendant with a wicked defign, to 

alienate 
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j^Kenrate the hearts of the fubjefts of this ccjrfntxy 
from their king, upoa the tha-one.. 

To compleat the account : My learned friend 
Mr. Bearcroft, (though laft not leaft in favour) 
upon this very occafion, fpoke above an hour to 
the jury at Shrewfbury, to convince them of the 
libellous* tendency of the dialogue, v/hich foon 
afterwards the learned judge defired them wholly 
to difinifs from their confideration, as matter with 
which they had no concern. The real faO: is, that 
the doftrine is too abfurd to be afted upon ; toa 
diftprted in principle, to admit of confiftency in 
pradice : it is contraband in law, and can only 
be linuggled by thofe who introduce it : it re- 
quires great talents and great addrefs to hide, 
its deformity : in vulgar hands it becomes con- 
temptible* 

' Having fupported the rights of juries, by tlief 
uniform praftice of crown lawyers, let us now ex- 
amine the queftion of authority, and fee how this 
court itfelf and its judges have afted upon trials for 
libels in former times ; for according to Lord Ray- 
mond in Franklin's cafe (as cited by Mr. Juftice 
BuUer, at Shrewfbury,) the principle I am fupport- 
ing, had it feeftis been only broached about the 
year 1731, by fome men of party fpirit, and then 
too for the very firft time* 

My 
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...My Lord, fuch an obfervation in the mouth of 
Lord Raymond^ proves how dangerous it is to 
take up as doftrine every thing flung out at ni/i. 
priiu ; above all upon fubjects which engage the 
paffions and interefts of government, Be^aufe the 
mod folemn and important trials with which 
hiftory makes us acquainted; difcuflfed too at the 
bar of this court ; and when filled with judges the 
moft devoted to the crown, giviesthe moft decifive 
contradiaion to fuch an unfounded and . unguard- 
ed affertion. > 

In the famous cafe of the feven bifhops, the quef- 
tion of libel or no libel was held unanimoufly by 
the court of King's Bench trying the caiife at the 
bar, to be matter for the confideration and deter-^ 
mination of the jury ; and the bilhops* petition to 
the king, which was the fubjeft of the informa- 
tion, was accordingly delivered to them, when they 
withdrew to confider of their verdid. 

-Thinking this cafe decifive, I cited it at the 
"trial, and the anfwer it received from Mr. Bear- 
croft was, that it had no relation to the point in 
difpute between us, for that the bifhops were ac-. 
quitted not upon the queftion of libel, but becaufe 
the delivery of the petition to the king was held 
to be no publication. 

I was not a little furprifed at this ftate of it, but 
my turn of fpeaking was then paft j fortunately to 

-day 
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day it 18 my privilege to fpeak laft, and I have ndtir 
lying before me the fifth volume of the ftate trials, 
where the cafe of the bilhops is printed, and 
where it appears thkt the publication was exprefsly 
proved ; that nothing turned upon it in the judg- 
ment of the court j and that the charge turned 
wholly upon the queftion' of libel, which was ex-* 
prefsly left to the jury by every one of the judges- 
'Lord Chief Juftice Wright, in fumraing up the 
evidelKe, told them, that a queftion had at firfi 
arifen about the publication, it being infifted on 
that the delivery of the petition to the king had 
not been proved ; that the court was of the fame 
opinion, and that he was juft going to have di- 
refted them to find the bifliops not guilty, when > 
in came my Lord Piefident (fuch fort of witneffes 
were no doubt always at hand when wanted) who 
proved the delivery to his Majefty. Therefore, 
continued the chief juftice, if you •believe it was 
the feme petition, it is a publication fufficient, and 
we muft therefore come to enquire whether it be a 
Kbel. 

He then gave his realbns for thinking it within 
the cafe, de libelUs famofis^ and concluded, by fay- 
ing to the jury, " In (hort, I muft give you my ' 
** opinion : I do take it to be a libel ; if my bro- 
*' thers have any thing to fay to it, I fuppofe they^ 
" will deliver their opinion.*' What opinion ? 
not that the jury had no jurifdiftion to judge of the 
matter, but an ©pinion for the .express purpofe of 
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cnabKng tliem to give that judgment which the 
hw required at their hands.^ 

Mr. Juftice Holloway then followed the chief 
juftice, and fo pointedly was the queftion of libel 
or no libel, and not the publication, the only 
matter whith remained in doubt, and which the 
jury with the affiftance of the cpurt were to decide 
upon J that when the learned judge went into the 
fads which had been in evidence, the chief juftice 
faid to him, *^ Look you by the way, brother, I 
*^ did not afk you to fum up the evidence, but 
*^ only to deliver your opinion to the jury, whe- 
** ther it be a libel or no.** The chief juftice's 
remark, though it proves my pofition, was how- 
ever very unneceflary ; for but a moment before, 
Mr. Juftice Holloway .had declared he did not 
think it was a libel, but addreffing himfelf to 
the jury had faid, " // is left to you^ gmtlemen.^^ 

Mr. Juftice Powell who likewife gave his opi- 
nion that it was no libel, faid to the jury^ ^^ But 
** the matter of it is before you^ and I leave the ijfue 
** of it to God and your own confciences :" And fo 
little was it in the idea of any one of the court, 
that the jury ought to found their verdifl; folely 
upon the evidence of the publication, without at- 
tending to the criminality or innocence of the pe- 
tition } that the chief juftice himfelf confented, on 
their withdrawing from the bar, that they fliould 
carry with them all tlie m^aterials for coming to 
P a judg^ 



a|udgment ^ comprehenfiye as Ac chsirgc; and 
indeed exprefsly direSed fh^t the infoniiatiotii 
the libel, the declarations under the great feal, ^ 
'^djeye? the ftatute-bopk, feould be deliyercdto 
jhem. 

Th^ h^ppy iffue of this memorable trials in ihc 
acquittal of the bifliops by the jury, exercifing ju- 
rifdidipn over the whole charge, freely admitted to 
them as legal even, by ?ii)g James's judges, is ad^ 
piitted by two of the gentlemen to h^ve prepared 
and forwarded thje glpripus «ra of the revolution, 
Mr, Bower, in particular, fppkie with jSngular en- 
thufiafm conc/erning th^^ yerdift, chufing (for reai^ 
fons fufEciently obvious) to afcribij it to ^ fpecistl 
miracle wrought for the fafety of the nation, ra» 
ther than to the right lodged in the jury to fav.e it 
^y its laws and conftitution. 

My learned friend finding his argument like 
nothing upon the earth, was obliged to afcmd 
into heaven to fupport it: having admitted that 
the jury not only afted like juft men towards the 
^iihops, but as patriot citizens towards their coi^n* 
try, and not being able without the furrendg^r of 
tis whole argument, to allow either their public 
ipirit, oT their private jufticetp have been confoi^.. 
nant to the l^ws, he is driven to make them ^k^ 
ipftruments of divine Providence to bring goq4 
out of evil, and holds, them up as men infpire^ 
l^y God to^ perjure themfelves. in thjs a^roin^ra? 

tiou 
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"ti6n of juftice. In order "by-the-by to defeat the 
effefts of that wretched fyftem of judicature which 
he is defending to-day afe the coriftitution of Engl 
land. For if the king's judges could have deci- 
ded the petition to be a' libel, the Stuarts tnight 
yet have bfeeii on the throne. 

My Lord, this is the argument of a prieft, not 
of a lawyer j and even if faith and hot law W'ei^e to 
govetn the queftion, I fhould be as far from fub- 
fcribing tb it as a religious opitiion. 

No man believes more firmly than I do, thit God 
governs the whple univerfe by the gracious difpen- 
fetions of his providence, and that all the nations of 
the earth rife and fail at his command : tut then 
this wonderful fyftem is carried on by the natural 
(though to us the often hidden) relation betweca 
efftdts and cavfes, ivhich wifdom adjufted from 
the beginning, and which fore knowledge at the 
lame time rendeteil fufficient, without diflurbing 
cither the laws of nature or of civil fociety. 

Hie profperity and gteathefs of empil"es ever 
depended, and ever muft depend upon the ufe 
their inhabitants make of their reafon irfdevifing 
wife laws, and the fpirit and virtue with which they 
watch over their juft execution ; and it is impi- 
ous to fuppofe, that men who have inade no pro- 
vifion for their own happinefs or fecurity in their 
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attention to their government, are to be facved by 
the interpofition of heaven in turning the hearty 

of their tyrants to protefl: them# 

■ t 

But if every cafe in which judges have left the 
quefHon of libel to juries in oppofition to law, is to 
be confidered as a miracle, England may vie with 
Paleftine j and Lord Chief Juftice Holt fteps next 
into view as an apoftle : for that great judge, in 
Tutchin's cafe, left the queftion of libel to the 
jury in the moft unambiguous terms : After fum- 
ming up the evidence of writing and publifliing, 
he faid to them as follows,c 

** You have now heard the evidence, and yqvL 
*^ are to confider whether Mr. Tutchin be guilty* 
" They fay they are innocent papers, and no libels^ 
** and they fay nothing is a libel but what reflefts 
** upon fome particular perfon. But this is a very 
*' ftrange do£lrine, to fay, it is not a libel re*- 
** Seating on the government, endeavouring ta 
** poflefs the people that the government i& 
*' male-adminiftered by corrupt perfons, that are 
*/ employed in fuch or fuch ftatidhs either in the 
** navy or army. 

; *f To fay that corrupt officers are appointed io 
*' admihifter affairs, is certainly a refledBon on 
" the government. If people fhould not be called 
^* to account for poffefling the people with an ilT^ 
** opinion of the government, no government can 

« fubfifl:^ 



** Tubfift. For It is Very neeeffary for all govern- ; 
** ments that the people fliould have agood opimoa. 
*' of it: and nothihg can be worfe to any govern- 
*^ ment, than to endeavour to procure animofities, 
" as to the management of it ; this has been al- 
*' ways looked upon as a crime, and no govern* 
•^ ment can be fafe without it be punilhed." 

Having made thcfe obferyatioi^s, did the chief/ 
juftice tell the jury that whether the publication in 
queflion fell within that principle fo as to be a 
Ubel on government, was a matter of law for the 
court, with which they had no concern ? — Quite 
the contrary : heconfidered the feditious tendency 
of the paper as a queflion for their fole determina- 
tion, faying to them, 

^' Now you are to confider, whether theife 
^* words I have read to you, do not tend to beget 
^* an ill opinion of the adminiftration of the 
** government. To tell us, that thofe that are 
** employed know nothing of the matter, and 
** thofe that do know are not employed. ' Men 
** are not adapted to offices, but offices to men, 
** out of a particular regard to their interefl, and . 
•* not to their fitnefs for th^ plages j this is the 
^* purport of thefe papers^ 






In citing the words of judges in judicature I 
have a right to fuppofe their ,difcourfe to be perti- 
nent and relevant^ and that when they ftate the 
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defendant's anfwcr. tp tjfie chJirge, and makje re^. 
marks on it, they Qiean that the jury flipuld exer* 
cife a judgment und^r. their diredlion ; tjiis is the 
pradice we mufl certainly impute to Lprd Holt, 
if we do him the juftice to fuppofe that he meant 
to convey the fentiments which h^ expreffed* So. 
that when we cam^ tQ fum. up.thi$ cafe, I do not. 
find myfelf fo far behind the learned gentleman 
even in point of exprefe authority ; putting, all rea* 
fpn, and the. analogies of law which Unite to fup» 
port jne, wholly out of the queftion, 

There is cpurt. of king's bench agai^ft court, of^ 
king's, bench; Chief Juftice Wright againft Chief 
jfuftice Lee; and liecd.Holt againft^ Lord Ray* 
xnond : as to living authorities it wpu}d^be invidu*. 
-ous to clafs them, but it is a point on which I an^ 
fatisfied myfelfj and. on which thq world will.be 
fatisfied Ukewife if cvjei: it CQmc3 to b§ a queftion* 

But even^if-Lfhould^be miftafceji ifli that payticu* 
lar, I cannot confentarppUcitly to receive any, doc^ 
tirine as. the law of England, though prpnounced 
to be fuch by magiftr^teslthe moft refp.e^^t|4ile, . if J 
find it to be in dired, violation off the very, firft 
principles of Englifli judicature. T^e gijfe^tjyfif. 
didions of the country ^e:unaher^)}Je:.bi;it by Pjar* 
liament, and until they are changed by that autho.- 
rity, they ought to remsdn facred;; :^the, judges 
have no power over them. What .par%mentary 
abridgment has been made upom the., rights, of 

juries 
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juries fince the trial of the bifliops, or fince 
Tutchin*s cafe, when they were fully recognized 
by this court? None. Lord Raymond and Lord 
Chief Juftice Lee ought therefore to have looked' 
there to their predecefTors for the' law, inftead of 
letting up a new one for thdr fucceffors. 

But fuppofing the court Ihould deny the legality 
of all thefe propofitions, of admitting their legality 
fhould refift the conclufions Ihave drawn from' 
them ; then I have recourfe to my laft propofition, 
in which I am fupported even by allthofe autho- 
rities on which the learned judge relies for the 
dk>Q;rines contained in his charge ; to wit, 

** That in all cafes whiere the tfiifchievousi inten- 
^^ tion (which is agteed to be the effence of the' 
^* crime) catinot be colledted by fimple inference' 
** from the fafl: charged, becaufe the defendant* 
** goes into evidence* to rebut fuch inference, the' 
^* intention becomes then a pure unmixed queftioo 
^* of fad, for the confidpration of the jury/* 

I faid' the authorities of the King agan^ft 
Woodfalt and Almon^-were with me. In the firft, 
which is. reported in 5th Burrow, your Lordlhip 
expreffed yourfdf thus : " Where an aQ: in itfelf 
** indifferent, becomes criminal, when done with 
** a pai%icular intent, there the intent mull be 
*^ proved and'*found. But where the aft is itfelf 
*^ ufelawf\il (a$ in the cafe of a libd) the proof 
P 4 " ^f 
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^ of juftlfication or excufe, lies on the defaadant;' 
*' a^id in failure thereof , the law implies a.irimk^f 
*\ intent" Moft luminoufly exprefled to convey 
this fentiment, viz. that when a man pubUihes a 
Kbel, and has nothing to fay for himfelf, npr 
explanation or exculpation, a criminal intention 
need not be proved : I freely admit that it nee4 
not ; it is an inference of common fenfe, not of 
law. But the publication of a libel, does not exv 
clulively» fhew criminal intent, but is only an 
implication of law, in failure of the defendant*^ 
prooSf. YourLordfliip immediately afterwards iu 
the fame cstfe explained this further. " There" 
** may be cafes where the publication may W 
*' juftified or excufed as lawful or innocent;' 
^' FOR NO FACT WHICH IS NOT CRIML 
*' NAL though the paper be a libel can amount 
** to SUCH a publication of which a defendant 
"ought to be found guilty.'* But no queftion of 
that kind arofe at the trial (i. e. on the trial of 
WoodfalL) Why ? Your Lordfliip immediately 
explained why, " Becaufe the defendant called n^ 
nminejfes^^ exprefsly faying, that the publication 
of a libel is not in itfelf a crime, unlefs the intent 
be criminal. And that it is not merely in mitiga- 
tion of punifhm^nt, but iSx^t fuch a publicatioix 
does not warrant a verdid of guilty. 

In the cafe of the King againft Almpn, ^ maga- 
zine containing one of Junius's letters, was fold 
at Almoji's fliop j there was propf of that faleat 

the 
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tie trial. Mr. Almon called no wltnefles, and 
iws fonmd guilty. To found a motion for a new 
trials an affadavit was offered from Mr. Almon, 
that he was not privy to the fale, nor knew his 
ngme was inferted as a publiflier ; and that this 
pra&ice of bookfellers being inferted as publifhers 
by their correfpondents without notice, was com^ 
jnon in the trade. 

Your Lordfhip fajd, " Sale of a bookm a book-* 
*^ feller's ihpp, is prima fade ewid^nce of publica- 
*', tion by the mafter, and the publication of a 
^^ libel is pfinia facie e\idcnc^ of criminal intent : 
♦5 it ftands good till anfwej-ed by the defendant: 
^i it muft fl^nd till contradiQ:ed or explained, 
^\ and if not £oniradi£l^d^ explained^ or exculpaUd,, 
** BECOMES tantamount to foi^lujive vihen the defenr- . 
<' dant calls no ivitnejfesj^^ 

-^ Mr. Juftice Afton faid, ^' Prima facie evidence 
*^: not f^nfwered is fufficient to ground a vcrdid 
^\ upon: if the defendant had a fufficient excufe < 
** he niight have proved it at the trial: his having 
*^ neglefted it where there was no furprife, is no 
*' ground for a new one." Mr. Juftice Willes 
and Mr. Juftice Afhhurft , agreed upon thofe ex- 
prefs principles, 

Thefe cafes declare the l^w beyond all contro* 
verfy to be, that publication even of a libel, is no 
conclufive proof of guilt, but only prima facie evi- 
dence of it till anfwered j and that if the defendant 
• cau 



c»i fliew that his intention was not crinainal, h« 
Gpmpleatly rebuts the inference arifing from the 
publication ; becaufe though it remains true that 
he publifhed, yeti according to your Lordihip's ex-^ 
prefs words, it is not fuch a publication of which 
a defendant ought to be found guilty. Apply Mu 
Jufticc Bulla:'s furaming up, to this law, and it- 
does not require even a legal appiehenfion to diU 
(inguifli the repugnancy. 

The advertifement was proved to convince the 
Jury of the Dean's motive for publifliing ; Mr, 
Jones'^ teftimony went ftrongly to it, and the 
evidence to charaftei, though not fufEcient in 
itfelf, was admiffible to be thrown into the fcale. 
But not only no part of this was left to the jury, 
but the whple of it was e^iprefsly removed from 
their confideration, although in the cafes of 
Woodfall and Almon, it was as exprefsly laid 
down to be within their cognizance, and a com-- 
pleat anfwer to the charge if fatisfaftory to the 
minds of the jurors. 

In fupport of the learned judge's charge, therecan 
be therefore but the two arguments, which Iftated 
on moving for the rule : either that the defendant's 
evidence, namely the advertifement; Mr. Jones*s 
evidence in confirmation of its being bona fide ; 
and the evidence to charafter, to fttengthen that 
conftruftion, were not fufEcient proof that the 
Dean believed the publication meritorious: and* 
publilhed it in vindication of his honeft iirtentions : 

or 
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or elfe, that even admitting it to eftablifli that fads,p 
it did not amount to fuch an exculpation s^s to b^^ 
evidence on not guilty, fo as to warrant a verdiS^ 
Iftill give the learned judge the choice of the 
alternatiyef 

As to the firfti, viz. whether it fhewsed honeft 
intention in point of fa£l ; that was a qUeftion for. 
the jury. If the, learned judge had. thought, it was 
not fufEcient evidence- to warrant the jury's be- 
lieving thiit the I)ean's motives were fqch. a& ha 
had declared them ; I conceive, he fhould hav^ 
given his opinion of it as a point of evidence, an4 
left it there. 1 1 cannot condefcend to go ftirther j 
It wpuld be to argue afelf-evident pro,pofition» 

As to the fecondjj^' viz, that even if the. jury 
had believed. from the. evidence, that the Dean's 
intention was wholly innocent, it would not have 
Warranted them in accquitting, and therefore 
^Quld not have been left to them upon not guilry ;. 
that argument can never be fupported. Eor^ if 
the^jwy ^d,;declared,/* We fyid-that:the Deau 
^^ publiih^d this paijiphletj whether a libel ot nqt 
^i-. wcpdo. . not find : and .. we fiijd, further, that ;ber 
<^^ li^viijgit in his conCciencp to be meritorious 
«' and innocent, he, bona fide ^ publiflied. it:with 
^* the prefixed advertifement, as a vindication of his 
*>.^ charader from the feditious intentions^ andnot to 
^ - ejsxite fi?ditiprv'* I<^ y^: iip^p|Si>lle < to fay, with- 
out 



out ridicule, th^t on fuch a fpecial verdifl: thfli 
court could have pronounced a criminal judg- 
ment. 

Then why was the confideration of that evi-^ 
dence, by which thofe fafts might have been 
found, withdrawn from the jury, after they brought 
in a verdia guilty of publifliing only, which in 
the King againft Woodfall, was only ifaid not to 
negative the criminal intention, becaufe the de-f 
fendant called no witnefles ? Why did the learned 
judge confine his enquiries to the innuendos, and 
finding theni agreed in, direft the epithet of 
giiilty, without afking the jury if they believed thq 
defendant's evidence to rebut the criminal infe- 
rence? Some of them pofitively meant to negative 
the criminal inference, by adding the word only, 
and all would have done it, if they had thought; 
themfelves at liberty to enter upon that evidence. 
But they were told exprefsly that they had nothing 
to do with the confideration of that evidence^ 
which, if believed, would have warranted that 
verdift. The conclufion is evident ; if they had a 
right to coiifider it, and their confideration might 
have produced fuch a verdift, and if fuch a ver-» 
dift would ^ave been an acquittal, it muft be ^ 
tnifdireftion. 

«^ But," fays Mr. Bower, ^* if this advertifement 
♦< prefixed to the publication, by which the Dean 

" profeire4 



<^* prbfeffed his innocent intenrion in publishing it 
** fiiould have been left to the jury as evidence of 
** that intention, to found an acquittal on, even 
.** taking the dialogue to be a libel ; no man could 
." ever be convided of publifhing any thing how- 
.«^ ever dangerous; : for he would only have to tack 
*' an advertifement to it by way of preface, pro- 
*' feffing the excellence of its principles and the 
^' fincerity of his motives," and his defence would 
*' be compleat/' 

My Lord, I never contended for any fuch pofitiott*^ 
Jf a man of education, like the. De^n,. were to 
pvtblifh a writing fo palpably libellous, that no 
ignoratiee or mifapprehenfion imputable to fuch 
fi perfon could preytht his difcpvering the mif* 
chievoUs d^fign of the author j no jury would be- 
lieye fuch an advertifefnent to he bpnaj^dey^nd 
would therefore be bpirnd in confcience to rejeQ: it, 
as if it had no exiftence : th^ effed of fuch evidence 
tnjfH be to convince the jury of the defendant'^ 
purity of mind, and muft therefore depend upon 
fhe nart^re of the writing itfelf, and all the circumn 
ftances attending its publication. . 

t If upon reading the paper and confideririg the 
whole of the evidence, they have reafon to thinb 
that the defendant did not believe it to be illegal,, 
and did hot publifli it with the feditious purpofe 
charged by the indiftment j he is not guilty upoa 
any principle or authority of law, and would have 
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he^ acqdttleS ^veh m the ftar^cfcamber : forlt Wd^ 
4tW by tMt cbutt in Lambe's c^e, in the eighth 
y^ar ef Kh% Jfliftes the Firft, as reported by liofd 
Coke who thfcn ^efided in it ; that every one who 
ftoiddbe coni/i£fced of ii libel, muft be the writer 
or <:ontriver, or a malicious puHi&er knowing it to 
b^aUbel. 

This<ei& dF Lambe bdng of too high atithorlt^ 
to be oppofed, and too much in point to be paiffed 
over: Mr. Bower endeavours to avoid its force by 
giving it a new c^iiftrudion of his own: he fays, 
that not knowing a writing to be a libel, in the 
£^^ of that caft, means, not knowing the con<^ 
tent« of tha thiftg publifl^d ; as by conveyliig {)l&^ 
per^ fealed up, or having a fermon and a libel, and 
^fivering ipne by miftake for the other. Iii fudh 
tafes he fayiH igtiotahfia fadi eiccufaU becaufe thid 
ti^nd does not go With the aft ; fed ignoranOA 
te^k mm ex€ufiiti and therdFore if the party kno^frS 
rfie tontents of the pap^r which he publiflies j Mi 
iaind goes with the aft of piiblication, tho* he doei 
net find out any thing criminal, and he is bounii 
to abide by the leg-al confequencesc, - 

. This is to make crinnnaKty depend upon the 

>confcioUfnefs of an afl:, and not \ipon the know^ 

ledge of its quality^ which would involve lunatics 

and children in all the penalties of criminal law z 

for whatever they do is attended with confcioufnefs 

though tbeir underftanding does not reach to the 

aco^ioufnefs of offence. 

• The 
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' The publication of a libel, not b^Uevilig it td 
be jcme after having ^ad it, is a much more fiavour- 
abiecaib than pubtiflnng it unread bymiftake; 
the one, nine times in ten is a culpable negligeac6 
which is no excufe at all ; for a man cannot throve 
papers about the world without reading them, and 
afterwards fay he did not know their contents wer6 
criminal : but if a man reads a paper, and not be- 
lieving it to contain any thing feditious, having 
coliefted nothing of that tendency himfelf ; pub- 
Hflies it among his neighbours as an innocent and 
ufeful work, he cannot be convided as a criminal 
publiflier. How he is to convince the jury that 
his purpofe was innocent, though the thing, pub«« 
IHhed be a libel, muft depend upon circumftances; 
tod thefe circumftances he may on the authority 
of all the cafes antient and modern, lay before th* 
jury in evidence ; becaufe if he can eftablifli thd 
innocence of his mind, he negatives the very gift 
ef the indiftment. 

" In all crimes,** fays Lord Hale in his pleas of 
the crown, *' the intention is the principal confix 
^^ deration : it is* the mind that makes the taking 
*' of another's goods to be felony, or a bare 
** trefpafs only : it is^impoflible to prefcribe all the 
•* circumftances evidencing a felonious intent, ot 
^* the contrary j but the feme muft be left to th* 
^ attentive confideration of judge and jury; 
** whereinf the beft rule is in dubiis, rather to 
^ incline tQ acquittal than convi^ion*** 

: In 
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In tfee Ikmc work he fays, " By the ftatutt of 
" Philip and Mary, touching importation of coin> 
" counterfeit of foreign money, it muft to make 
** it tfeafon, be the intent to utter and make pay* 
** ment of the fame ; and the intent in this cafe 
*^ may be tried -and found by circumftances-of 
** FACT, by words, letters, and a thoufand cvU 
*^ dences befides the bare doing of the fad.** 

This principle is illuftrated by frequent pradice^ 
where the intention is found by the jury as a fa£t 
in a f]pecial verdift. 

It occurred not above a year ago, at Eaft Grin-* 
ftead, on an indidment for burglary^ before Mr. 
Juftice Afliurft, where I was myfelf counfel for the 
prifoner. It was clear upon the evidence that he 
had broken into the houfe by force in the night, 
but I contended that it appeared from proof, that 
he had broken and entered with an intent to refcue 
his goods, which had been feized that day by the 
cfficers of excife^ which refcue though a capital 
felony by modern ftatute, was but a trefpafs, temp4 
Henry VIII. and confequenriy Hot a burglary. 

Mr. Juftice Afliurft faved this point of law,' 
whidi the twelve judges afterwards determined fofr 
the prifoner ; but in order to create th^ point of 
law, it was neceffary that the prifoner 's intention 
Ihould be afcertained as a faft ; and for this pur«i 
pofe, the learned judge direfted the jury to teU 

him 
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htm with what intention, they found that the 
prifoner broke and entered the houfe, which they 
did by anfwcring, " To refcue his goods^j" which 
Terdid was recorded. 

In the fame manner in the eafe of the King 
againft Pierce, at the Old Bailey, the intention 
tiras found by the jury as a fed in the fpecial ver- 
diSt. The prifoner having hired a horfe and after* 
wards fold him, was indided for felony ; but the 
judges doubting whether it was more than a fraud, 
unlefs he originally hired him intending to fell 
him, recommended it to the jury to find a fpecial 
rerdift, comprehending their judgment of his in* 
tention, from the evidence. Here the quality of 
the zGt depended on the intention, which inten* 
tion it was held to be the exclufive province of the 
jury to determine, before the judges could give 
the a£t any legal denomination. 

My Lord, I am aihamed to have cited £o many 
authorities to eftablifh the firfl elements of the law, 
but it has been my fate to find them difputcd^ 
. The whole miftake arifes from confounding cri- 
minal with civil cafes. If a printer^s fervant, with- 
Out his mafter^s confeiit or privity, inferts a flan*, 
derous article againft itie in his newfpaper, I ought 
not in jtiftice to indift him ; and if I do, the 
jury on fuch proof ttiQuld acquit him; but it is no 
defence to an aftion, for he is refponfible to, me 
civiliter for the damage which I have fuftained from 

C>^ the 
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the newfpaper, which is his property, h tfcere 
any thing new in this principle ? fo for from it 
that every ftudenf knows it as applicable to all 
other cafes ; but people are refolved from fome 
fatality or other, to drftort eveiy principle of law 
into nonfenfe, when they come to apply them to 
printing ; as if none of the rules and maxims 
which regulate all the tranfadtions of fociety had 
any reference to it. 

If a man rifing in his fleep, walks into a chinaf 
fliop, and breaks every thing about Hm ; his be- 
ing afleep is a compleat anfwer to an indidment 
for a trefpafs, but he muft anfwer in an aftionf 
for every thing he has brokea. 

If the proprietor of the York coach, though, 
afleep in his bed at that city, has a drunken fer- 
vant on the, box at London^ who drives over my 
leg and breaks it, he is refponfible to me in da- 
mages for the accident ; but I cannot indid him? 
as the criminal author of my misfortune. What 
diftinftion can be more obvious aad fimple. 

Let us only then extend thefe principles, which' 
were never difputed in other criminal cafes,, to the 
crime of publilhing a libel ; and let u^ at the fame 
time allow to the jury as our forefathers did be- 
fore us, the fame jurifdI6Hon in that inftancc, 
which we agree in rejoicing to allow them ia all 
others, and the fyftem of EngUili law will be wife,. 
JiaarmoBiws, and compleat. 

My 
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My Lord, I hare now finiffied my atgujmcnt, 
having aafwered the feveral objedioiis to n;iy five 
original propofitioBS) and eftablifhed them by all 
1^ principles and authorities which appear to me 
to apply, or to be neceffary for their fupport. la 
this procefs 1 have been unavoidably led' into a 
length not more inconvenient to the court than to 
myfelf, and have been obliged to queftion feveral 
judgments which had been before queftioaed and 
confirmed. 

They however who may be difpofed tp cenfure 
me for the zeal which has animated me in this 
caufe, will at leaft, I hope, have the candour to 
give me credit for the fmcerity of my intentions : 
It is furely not my intereft to ftir oppofition to the 
decided authorities of the court in which I praSice: 
with a feat here within the bar, at my time of life, 
and looking no farther than myfelfj I fhould have 
been contented with the law as I found it, and 
have confidered how little might be faid with de- 
cency, rather than how much ; t but feeling as I 
have ever done upon the fubjeO:, it was ipipoffible 
I fhould a£t otherwife. It was the firfl command 
and council to my youth, always to do what my 
confcience told me to be my duty, and to leave 
the confequences to God. I fhall carry with me 
the memory, and I hope, the practice of this 
parental leffon to the grave: I have hitherto 
followed it, and have no reafon to complain 
that the adherence to it has hQQji even a tem- 
poral 
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poral facrifice ; I have found it on the contraiy, 
the road to profperity and wealth, and Ihall 
point it out as fuch to my children. It is im- 
poflible in this country to hurt an honeft man ; 
-liut even if it v^^ere, I fliould little deferve that 
title, if I could upon any principle have con- 
fented to tamper or temporife with a queftion 
which involves in its determination and its con- 
fequences, the liberty of the prefs ; and in that 
liberty, the very exiftence of every part of the 
public freedom. 
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